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In the twenty-first century, courtroom dramas in
movies and on television have changed the way juror
case. Jurors are used to dynamic presentations, in
photograph displays, video demonstrations, and comp
reconstructions to illustrate the various issues to
determined. Lawyers, however, have been slow to ad
way evidence is presented to the jurors which is st
the most part, done verbally. In today’s world of
media access on the internet, attorneys need to inc
more and more interesting methods of communicating

jury. It seems clear that the days when the jury w

and simply listen attentively are long gone. Thus the

easiest and best way to hold the attention of the |
through the use of demonstrative evidence which sha
shown to you below.

It has been found that seventy-five (75) percent o
all knowledge a person gains comes through the sens
sight. ! Furthermore, studies have determined that there i
a “100 percent increase in juror retention of visua
oral presentations, and a 600 percent increase in j
retention of combined visual over oral presentation
alone.” 2 To further illustrate, after 72 hours people will

retain a staggering 65 percent of what is simultane
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heard and seen as compared to only 10 and 20 percen t when

either heard or seen alone. ® The foregoing studies, then,
prove the use of demonstrative evidence to reinforc e the
verbal arguments made during the trial becomes vita lly
important.

Black’s Law Dictionary defines demonstrative eviden ce
as “Physical evidence that one can see and inspect (i.e. an
explanatory aid, such as a chart, map, and some com puter

simulations) and that, while of probative value and

usulally] offered to clarify testimony, does not pl ay a
direct part in the incident in question. This term

sometimes overlaps with and is used as a synonym of real

evidence.” % The traditional view of demonstrative evidence

is that it has no evidentiary value in and of itsel f, that

it serves only to assist the trier of fact in under standing
and digesting the other evidentiary material presen ted
during the course of a trial. ®> Despite this traditional

view, as noted as early as 1935, it has been stated that
“There remains a source of proof, distinct from eit her
circumstantial or testimonial evidence, viz., what the
tribunal sees or hears by its own senses. Whether this

should be termed ‘evidence’ or not is a question of words,
open to difference of view. But it is universally c onceded

to be an available source of proof.” ® We contend that the



use of demonstrative evidence has grown through the
development of brightly colored charts, to films kn
“a day in the life” of a person, accident reconstru
films, and computer generated animations and simula
take on a life of its own, meaning it has risen to
level of proof, not mere support.

Thus, while it is true that in most cases
“[d]emonstrative evidence differs from substantive
in that the former has no evidentiary value in and
itself,” however demonstrative evidence, such as
photographs, videotapes, and computer generated

simulations, may become expert proof of an ultimate

of the litigation. " 1t is the opinion of this author that

demonstrative evidence has evolved to the point tha
be used as evidence in chief to resolve some import
issues of fact at issue at trials. The use of
demonstrative evidence, specifically computer gener
simulations cease to be a cartoon where there is a
scientific basis for what is depicted, such as the

of vehicles in an accident using the MSMAC program.
frame of the video is an accurate simulation of the
movement. The movie that is perceived though, is a
an illusion of movement that the brain sees upon th

playing of frame after frame.
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General Use

There are several different types of demonstrative
evidence, the most common being photographs, video, Land x-
ray but demonstrative evidence also includes charts , maps,
models, and demonstrations.

In federal practice demonstrative evidence may be

admitted when it, by virtue of its nature, has “ten dency to
make the existence of any fact that is of consequen ceto
the determination of the action more probable or le SS
probable than it would be without the evidence.” 8 However,
despite its effective uses, demonstrative evidence may be
excluded where the probative value of the evidence is

outweighed by its prejudicial effect. o

In New York, like real evidence, for “demonstrative

evidence to be admissible, it must be properly iden tified

with respect to the question in issue and it must b e shown
that it has not sustained any substantial change by reason
of lapse of time, or otherwise, since the time in i ssue.” 10
In many cases, the use of demonstrative evidence is vital

in supporting and illustrating an expert witness’ o pinion

to the jury. “Demonstrative evidence generally is the
expert’s ‘support’ medium by which the jury can see and

It is noted that the term video is all encompassin g and includes all

moving images submitted in electronic form.



‘feel’ the involved structures instead of only pict uring
them via word images or crude illustrations on a sk etch
pad.” ! Itis important to remember that demonstrative
evidence, films, photographs, video tapes, and audi o tapes,
must be exchanged pursuant to CPLR 3101. 12 In some
instances, such as the use of computer generated
simulations, the disclosure must also be accompanie dbya
CPLR 3101(d) expert disclosure of the person who wi Il lay
the foundation for the film or simulation to go int o]
evidence or risk being excluded by the court. Typi cally,
like all evidence, admissibility of demonstrative e vidence
should be within the “sound discretion” of the tria | court.
The summaries below highlight some of the key
foundational elements for the admission of differen t forms
of demonstrative evidence.
Model s, Maps, and Di agrans
In general models, maps and diagrams are treated
similarly by the courts. The courts have found tha t the
admissibility of maps, drawings, and diagrams illus trating
the scene of the event is within the discretion of the
trial court. 13" In order for the map, 14 drawing, or diagram
to be deemed admissible by the court, it must show the
relative locations of objects at the time of the su bject
occurrence in a reasonably accurate manner and must be



verified as a fair and accurate depiction. 15 verification

must be made in the form of trial testimony, but ca n be
offered by anyone familiar with the location depict ed. As
with photographs offered into evidence, maps and di agrams
are properly excluded absent verification by witnes S
testimony.  1°

Additionally, a map or diagram may be admitted eve nin
the event that it contains some inaccuracies, provi ded that
the prejudicial and misleading effect is prevented or
somehow remediated. " Significantly, the information used
to generate the diagram must be based on factual
observations as opposed to hearsay or statements ma de by
the parties involved in the incident. 18

Based on the above, in order for a map or diagram t o]
be admissible, the key foundational elements to be laid are
testimony that the map is a fair and accurate
representation of the scene; and testimony regardin g
absence of change in the area depicted in the map b etween
the time of the occurrence and the observations use dto
create the map.  *°

Similarly, models have been deemed admissible as
demonstrative evidence where the model is verified to be a
true representation of the subject depicted. 20 Again, like
maps and diagrams, the model may be admissible desp ite



certain differences from the original. 2L |n the instance of

models, the differences must be “adequately explain ed to
the jury”. 22 Although models may be admissible, in-court
demonstrations utilizing models have been found to be both
admissible 2% and inadmissible. 4 The courts have stated that

the use of models for in-court demonstrations is wi thin the
discretion of the trial court. The admissibility o f the

demonstration will depend upon how closely the
demonstration can replicate the conditions of the
occurrence. ®

The admissibility of models is also dependent upon
testimony verifying that the model is a true repres entation
26

of the original.

Medi cal Records

Typically, hospital records are submitted to the c ourt
with a verification of authenticity from the provid er and
are thereafter admitted under the business record e xception
to the hearsay rule. 27 Once the records have been admitted,
it is recommended portions of the record be read to the
jury or blown up to poster size to assist the jury in
reading the records and understanding the alleged i njuries,
and marked with the same exhibit number or letter w ith the
addition of a symbol to indicate that it is a dupli cate of

something already accepted in evidence.



However, CPLR 4532a provides for the admission of
specific X-ray or graphic test result provided the
the injured party, the date of the test, and additi
identifying information is inscribed by the medical

practitioner or medical facility is on it, and that

name of

onal

pre-

trial disclosure has been performed. 28 Employing a shadow

box or enlarging portions of the exhibit may well a
the jury in their understanding by making it easier
while accompanied by a medical expert’s testimony.

There is also an alternative method, commonly refer
to as the “Silent Witness”, for the admission of x-
graphic test records. That requires a) testimony a
chain of custody that the specific machinery was pr
operated by a qualified technician at the given loc
the given date; and b)proof that there has been no
alteration. This method avoids the need to call th
radiologist who performed the test to testify to th
authenticity of the record. 29
Phot ogr aphs

It is well settled in New York that a photograph ma
be admissible provided that the photograph is authe
as providing a correct representation of the person

object. Such authentication must be by the testimo

person familiar with the object of the photograph.
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photograph may also be used as “independent probati
evidence of what it shows”. 3

A significant issue when dealing with the
admissibility of photographs is the time between th
occurrence and when the photographs were taken. Th
issue is if there was a significant or substantial
in conditions between the time of the occurrence an
time of the photographs. 32 Additionally, the courts have
found that photographs of an accident scene have no
in a personal injury matter, unless the photographs
the scene as it looked at the time of the alleged
incident. 33

Similar to the “Silent Witness” method for admissi
of an x-ray or other diagnostic films, a photograph
admitted by showing foundation evidence including t
time and location of the photograph, the mechanics
operation of the camera, and expert testimony that
has been no alteration of the film or prints (chain
custody evidence may be used instead of expert test
This obviously is a more arduous task but may be ne
if no witness is available to authenticate the phot
in the manner described above.

The use and disclosure of surveillance photographs

governed by the CPLR. 3 The statute requires disclosure of
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“all portions of such material, including out-takes , rather

than only those portions a party intends to use.” % However
the statute does not provide guidance on the admiss ibility
of the surveillance photographs when being used by a party
who did not prepare them. 37 The courts have differed on

whether the photographs (and video) are admissible under
these circumstances. % Thus, in a personal injury action on

damages the defense surveillance videotapes of plai ntiff's
physical activities were deemed inadmissible when t he
plaintiff attempted to utilize them as part of his prima
facie case. % However, a post accident surveillance video

taken by the plaintiff's employer was admissible wh ere it
was found to be probative of the plaintiff's damage S
claims.

Again, the most significant hurdle to the admissio n of
this form of demonstrative evidence is verification that it
fairly and accurately depicts what is shown. Verif ication,
as noted above, may be provided by anyone familiar with
what is shown, and does not necessarily need to be the
photographer who created the photograph.

Vi deos

The admissibility of video raises the same issues a S
photographs, i.e. ,foundation. As discussed above, the
foundation that will need to be laid is testimony f rom

11



someone familiar with the subject of the video stat
the video fairly and accurately depicts the subject
may also be necessary to elicit testimony as to the
utilized to make the video to show that the video h
been altered or edited. 42

As with photographs, the time when the video was m
in relation to the time of the occurrence will be a
issue in determining the admissibility of the evide

A few unviewable or inaudible portions of a video
will, typically, not be sufficient to change the
admissibility of a videotape. However, deficiencie
sufficient length “that a jury would have to specul
to its contents” would be grounds for exclusion of
video. * Regardless, be aware that courts are more
skeptical of admitting videos of experiments, reena
and demonstrations, skills, and the effects of phys
injuries because they have a higher risk of mislead
confusing the jury. 45
A video, much more than a still photograph, such a

surveillance recording depicting the circumstances

alleged incident, may become independent probative

of what it shows. 48 In one case, the court found that, “In

a fast developing technological age, where cell pho

texting devices are used handily not only to talk a
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messages, but also to photograph, the usefulness of a video

surveillance tape to help get at the truth of a dis puted

factual issue is undebatable and undeniable.” ar

Another invaluable way in which video presentation can
assist in the jury’s retention of the significant f acts at
issue is through the use of video depositions. Gen erally,
in New York, unlike under the Federal Rules, a part y taking
a deposition is free to record it on videotape with out the
showing of special need, provided that all parties have the
opportunity to question the witness. “8 The court rules

provide that the videotape must be accompanied by a

certification from the officer before whom the depo sition
was taken that the video is a true record of the te stimony
given. % Such certification would then be signed by the

deponent in accordance with CPLR §3116. ®0 The use of a
videotaped deposition, assuming it meets all requir ements
of CPLR 83113 and the Uniform Court Rules, °l is a way to
capture the jury’s attention and put the credibilit y
function of the fact finders to better use because they
will be able to see the mannerisms, appearance, and tone of
the deponent as well as the time lapse between ques tion and
answer.

Denonstrati ons

13



Generally, the trial judge has the discretion to a
tests, demonstrations and/or experiments for the pu
determining the truth of the facts alleged.

court also has discretion to determine whether the

demonstrations, and experiments may be performed in

of court, or in the presence of the jury.

court may allow such test, demonstrations, and expe
even in instances where they will result in the par
destruction of real evidence provided that they pla

positive and helpful role in determining the truth
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matter in question. >* Nevertheless, the key question in

determining whether a proposed test, demonstration,
experiment will be deemed admissible is whether an
designed or non-relevant test will mislead, confuse
divert, or otherwise prejudice the fact-finder from
determining the truth of the matter. >
The critical foundation that must be laid for the

admissibility of a test, demonstration, or experime

evidence that meets the tests of reliability and sc

or

ntis
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acceptance, °° and like all scientific expert testimony, that

it was conducted in a way to ensure reliable result

substantially replicated the conditions to which th

5" and

e test

or demonstration pertains. °8  Substantial similarity

between the conditions that existed at the time of

the



occurrence and the test is necessary but there typi cally do

not need to be identical conditions. 59

Conmput er Ani mati on and Conputer Generated Sinmulation

Computer animation and computer generated simulati ons
attempt to recreate the accident or event in a mann er which
allows the jury to witness the event. 0 parenthetically, we
emphasize that before admissibility can be addresse d, the
proposed evidence must be exchanged in accordance w ith the

requirements of CPLR § 3101.

In New York, the requirements for admissibility of a
computer generated exhibit remain the same as with other
types of demonstrative evidence. Simply put, it mu st be
relevant and it must “fairly and accurately reflect the
oral testimony offered and that it be an aid to the jury’s
understanding of the issue.” 1 The admission of computer
generated animations is most often done for the lim ited
purpose of illustrating an expert’'s opinion as to t he
happening of the occurrence. 62 To reiterate our comment
that you are not offering a cartoon video, the litm us test
should be whether you can show the scientific basis of the
computer generated exhibit to avoid exclusion on th e ground
that the exhibit will cause the jury to “confuse ar t with

reality.” 63
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There is a real difference between an animation an da
simulation. “An animation is used to illustrate a
witness’s testimony by recreating a scene or proces s, and
properly is viewed as demonstrative evidence.” 4 An
animation 2 does not attempt to reconstruct the alleged
occurrence. %

In contrast, computer generated simulations are
typically designed to assist the expert in generati ng an
opinion and serve some function beyond a simple por trayal
or illustration of the opinion. Stated more simply , a
simulation is not a copy or graphic expansion of sw orn
testimony but is offered as proof of the matter at issue.

The development of sophisticated computer programs
that allow the accurate and reproducible recreation of
accidents allows engineers to reconstruct accidents and
create simulations that can be shown to the jury an d should
be entered as evidence in chief in a DVD format.

Computer generated simulations serve to allow the
expert to develop new evidence, independent from me re
opinion by an expert, by allowing a computer progra m to
create a projection of the occurrence based on the data
that is input. Hand in glove, to get the simulation in
2 Be aware that most courts view computer generated a nimations as
“demonstrative” and are not therefore considered “e vidence” to be

included as part of the record. See NYPAC-EVID § 11:20.



evidence one must also serve a CPLR § 3101(d) discl
notice for the expert witness who generated the sim
and who will explain the video consonant with CPLR
3101(d)(1). ® That statute is so important as to require
setting it forth here: it states that “each party s
identify each person whom the party expects to call
expert witness at trial and shall disclose in reaso
detail the subject matter on which each expert is e
to testify, the substance of the facts and opinions
which each expert is expected to testify, the
gualifications of each expert witness and a summary
grounds for each expert's opinion.” 67
The submission of the expert disclosure is a thresh
issue to determining admissibility of computer gene
simulations. Specifically, the expert must be able
testify that the measurements, data entry, software
hardware used to create the simulation conform with
generally accepted engineering customs and practice
that the computer program acted in a sound and repr
way. This not only allows the experts to confirm o
the happening of an accident or event to a reasonab
degree of engineering certainty but also to show th

visual representation of how the opinion was reache
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In instances where a computer program is used in t his
manner, to more than simply illustrate the expert’s
opinion, the proponent of the evidence will have to satisfy
the Frye standard for scientific evidence, i.e. ,togivean

opinion as to the general acceptability among the

scientific community of the tests and confirm that the
software and hardware used in the development of th e
simulation was performed in an accurate and reprodu cible

manner. ® In comparison, in the Federal court system,
authentication of computer generated simulations ar e
governed by Federal Rules of Evidence 901 (b)(9). 69

What may we expect from the courts when we offer a

computer generated simulation? So far its admissio n, as
with other types of evidence, has been held to be w ithin
the “sound discretion” of the trial court. In Feaster v.
New York City Transit Auth. , 172 A.D.2d 284, 285, 568

N.Y.S.2d 380, 381 (1 St Dept. 1991), the First Department

found that it was within the trial court’s “sound

discretion” whether to admit a computer generated

simulation. To us, “sound discretion” implies, “th e
absence of arbitrary determination, capricious disp osition

0 or “a discretion that is not

or whimsical thinking,”
exercised arbitrarily or willfully....” L As such, by use of

this phrase, the First Department showed its suppor t of the

18



use of the computer simulations but implied that kn
of the facts and circumstances of each individual ¢
be weighed to determine admissibility by the trial

who may not decide that issue arbitrarily.

An example of this is the matter of 42M gt

Development Project, Inc., et al. v. Dream Team Ass

LLC, et al. (New York County Index No. 119921/1999). This

matter involved the collapse of the Selwyn Office B

located on 42 nd Street’s theater row. A virtual model of

the major components involved in the incident was g
by using a combination of software programs to pres
competing theory on the happening of the occurrence
use of each of the software programs was explained
engineering expert. The model was comprised of the
complete structure of the Selwyn office building pr
the collapse using actual photographs to align the
computer model in both scale and proportion.

In order to create the model, the expert scanned th
photographs of the building, both prior to and afte
incident, into digital format, imported them into o
the software programs and then used standard perspe
geometry methods to obtain the dimensions of the bu
A plan view and cross section of the model were dev

using a drawing exchange format which was then impo
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into a three-dimensional software package. The exp ert then
used a set of calculated sequential building moveme nts to
create a simulation of the building collapse. When
presented to the court, it properly allowed the sim ulation
to be shown to the jury as part of the defense’s ev idence
in chief and a competing theory of how the incident
occurred.

Another example of the attempted use of computer
generated simulations occurred in the case of McCormack v.
The Town of Pawling, et al. (Dutchess County Index No.
793/2000). In this case, involving a motor vehicle
accident, the plaintiffs attempted to show that the subject

road was inherently unsafe by the use of a computer

generated simulation of the incident. The plaintif fs used
engineers and roadway experts to measure the roadwa Y,
conduct “Ball-Bank” testing, 2 and to create the simulation.

Prior to trial, the plaintiffs disclosed the

simulation along with CPLR 3101(d) disclosures for all
experts. Notably, the CPLR 3101(d) disclosures ant icipated
that the expert would testify regarding the dimensi ons and
elevations of the roadway, measurement and preparat ion of

diagrams of the roadway, inspection of the alleged
location, preparation of computer calculations meas uring

the subject roadway, and preparation of a detailed road

20



condition survey. In this case, the trial court, i

sound discretion, denied a motion in limine
simulation.

Concl usi on

In general, New York State courts have shown a

nits

to preclude the

willingness to admit a wide variety of demonstrativ e
evidence for the limited purpose of illustration. Whether
they are models, drawings, illustrations, photograp hs, x-
rays and other diagnostic films, videos, tests,

experiments, demonstrations, or computer-generated

animations, the most significant question is whethe r the
evidence will assist the trier of fact in ascertain ing the
truth of the issues in the litigation.

Always to be remembered is that the key for admissi on
has consistently been the verification, by testimon y or
substantial other identifying factors, of the accur acy of
the demonstrative evidence presented. Another fact or that
should be kept in mind is the time between the occu rrence
and the creation of demonstrative evidence (such as models,
drawings, photographs and videotapes) depicting the
location. The courts will and have deemed inadmiss ible any
evidence that does not accurately reflect the scene at the
time of the occurrence. As such, any lengthy delay in
obtaining the demonstrative evidence or any substan tial

21



change in the appearance of the scene will likely b
to admission.

Demonstrative evidence has been termed by one
appellate court to be “the most convincing and sati
class of proof” and is vital to litigation in many
Use it, knowing that its only limitation is your

imagination.

Thomas M. Laquercia is a founding member and senior
of Smith & Laquercia LLP. Mr. Laquercia may be rea
tlaquercia@smithlaquercia.com or by phone at (212)
3333.

Andrew V. Achiron is an associate of the firm. Mr.
may be reached at aachrion@smithlaquercia.com or by
at (212) 227-3333.

Smith & Laquercia LLP is located at 291 Broadway, 1
Floor, New York, New York, 10007.

The article and source material cited above is avai
our website, www.smithlaguercia.com.
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