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C
Appellate Court of Illinois, First District, First Divi-
sion.
VIRGIL
v

NEW YORK, C. & ST.L.R. CO.

Gen. No. 45668.
June 9, 1952.
Rehearing Denied June 20, 1952.

Walter W. Virgil sued the New York, Chicago &
St. Louis Railroad Company under the Federal Em-
ployers' Liability Act and the Safety Appliance Acts
for injuries received June 11, 1948, in a switching
operation because of an alleged defective air cock on
braking equipment. The Superior Court, Cook
County, Charles E. Byrne, J., entered judgment on
verdict for plaintiff, and defendant appealed. The
Appellate Court, Niemeyer, 1., held, inter alia, that
striking testimony as to the manner in which angle
cock, which had been admifted into evidence, worked
and its appearance after June 30, 1948, and instruct-
ing jury to disregard such testimony were reversible
BITOT.

Reversed and remanded.
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[1] Courts 106 ©~297(5)

106 Courts
10611 Establishment, Organization, and Procedure
10611{G) Rules of Decision
106k88 Previous Decisions as Controlling
or as Precedents
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Courts as Authority in State Courts
106k97(5) k. Construction of Federal
Constitution, Statutes, and Treaties. Most Cited Cases

In action under Federal Employers' Liability Act,
the rule for measuring sufficiency and amount of
evidence necessary to justify submission of case to
jury is that established by United States Supreme
Court. Federal Employers' Liability Act, 45 U.S.C.A.
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§ 51 et seq.
[21 Labor and Employment 231H €~2886

231H Labor and Employment
23 IHXVII Employer's Liability to Employees
231HXVIINB) Working Conditions and
Methods of Performing Work
231HK2882 Questions of Law or Fact
231Hk2886 k. Locomotives and Rail-
road Cars. Most Cited Cases
(Formerly 148Ak228 Employers' Liability,
255k286(13) Master and Servant)

In action under Federal Employers' Liability Act
and Safety Appliance Acts for injuries allegedly
caused by defective brake equipment, plaintiff could
make out case by adducing evidence to establish
some particular defect or by showing a failure to
function when operated with due care, in normal,
natural, and usual manner, even though brake worked
efficiently both before and after occasion in question.
Federal Employers' Liability Act, 45 UU.8.C.A. § 51 et

seq.; Safety Appliance Acts, 45 U.S.C.A. § 1 et seq.
13] Labor and Employment 231H €-2886

231H Labor and Employment
231HXVII Employer's Liability to Employees
231HXVII(B}) Working Conditions and
Methods of Performing Work
231Hk2882 Questions of Law or Fact
231HK2886 k. Locomotives and Rail-
road Cars. Most Cited Cases
(Formerly 148Ak228 Employers' Liability,
255k286(13) Master and Servant)

In action under Federal Employers' Liability Act
and Safety Appliance Acts for injuries caused by
alleged defective airbrake when switchman opened
angle cock, evidence that angle cock failed to
function when opened in usual manner on occasion in
question was sufficient for jury. Federal Employers'

Liability Act, 45 US.C.A, § 51 et seq.; Safety Appli-
ance Acts, 45 U.S.C.A. § 1 et seq.

[4] Appeal and Error 30 €~21064.1(8)
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30 Appeal and Error

30XVI] Review

30XVI(]) Harmless Error
30XVI(N18 Instructions
30k 1064 Prejudicial Effect
30k1064.1 In General
30k1064.1(2) Particular Cases
30k1064.1(8) k. Negligence

and Torts in General. Most Cited Cases

(Formerly 30k1064(1))

Labor and Employment 231H €~°3012

231H Labor and Employment
231HXVII Employer's Liability to Emplovees
231HXVII(F) Contributory Negligence;
Diminution of Damages
231Hk3012 k. Instructions. Most Cited
Cases
(Formerly 148Ak276 Employers' Liability,
272k141(12)

In action under Federal Emplovers' Liability Act
and Safety Appliance Acts for injuries caunsed when
switchman opened angle cock in attempt to set air-
brake, under evidence, it was reversible error to in-
struct that Interstate Commerce Commission required
maintenance of efficient hand brake which would
operate in harmony with power brake and that under
proper findings switchman was entitled to full
damages notwithstanding his confributory neg-
ligence. Federal Employers' Liability Act, 45
USCA § 51 et seq.; Safety Appliance Acts, 45
US.CA. § 1 etseq.

[5] Evidence 157 €194

157 Evidence
157VI Demonstrative Evidence
157k194 k. Articles Subject of or Connected
with Controversy. Most Cited Cases

In action by switchman under Federal
Employers' Liability Act and Safety Appliance Acts
for injuries allegedly caused by defective angle cock,
the angle cock was demonstrative evidence and was
the most convincing and satisfactory class of proof
and was properly received in evidence. Federal
Employers' Liability Act, 45 U.S.C.A. § 51 et seq,;

Safety Appliance Acts, 45 U.S.C.A. § 1 et seq.
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30 Appeal and Error
30XVI Review
30XVI(I) Harmless Error
30XVI()8 Reception of Evidence

30k1047 Rulings as to Evidence in

General
30Kk1047(3) k. Striking Out or With-

drawal. Most Cited Cases

Trial 388 €389

388 Trial
3881V Reception of Evidence
388IV(C) Objections, Motions to Strike Out,
and Exceptions
388kEE Motion to Strike Out

388k89 k. In General, Most Cited Cases

In  action by switchman under Federal
Employers' Liability Act and Safety Appliance Acts
for injuries received in switching operation on June
11, 1948, because of alleged defective angle cock on
brake equipment, where angle cock was admitted into
evidence, striking of testimony as to manner in which
angle cock worked and its appearance after June 30,
1948, and instructing jury to disregard such
testimony was reversible error. Federal Employers'
Liability Act, 45 US.C.A. § 1 et seq.; Safety

Appliance Acts, 45 U.S.C.A. § 1 et seq.

**750 Winston, Strawn, Black & Towner, Chicago,
Douglas C. Moir, George B. Christensen, Edward J.
Wendrow, Chicago, of counsel, for appellant.

Fuerst & Fuerst, Schwartzberg & Barnett, Chicago,
David Alswang, Mark T. Barnett, Chicago, of coun-
sel, for appellee.

NIEMEYER, Justice.

*283 Defendant appeals from a judgment in a
personal injury action based on alleged violations of
the Federal Employers' Liability Act, 45 US.C.A. §
31 et seq., and the Safety Appliance Acts, 45

U.S.C.A. §1etseq.

Plaintiff, a switchman, was injured in a switch-
ing operation in LaFayette, Indiana, June 11, 1948.
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He charges that he attempted to set the air brake on a
private car (Business Car 6, a passenger car used by
the railroad superintendent in traveling over the road)
by opening an angle cock while holding the air hose
in his left hand, in accordance with the established
practice; that the angle cock was worn, dirty and out
of alignment and worked very hard; that he exerted
all his force on the angle cock, it opened all the way,
causing the air to rush through the air hose with such
unusual force that the hose struck plaintiffs arm,
throwing him to the ground and causing the injuries
complained of; that defendant failed to fulfill its
statutory duty as required by the Safety Appliance
Act in that it failed to equip and maintain its said car
with efficient train air brakes and was careless and
negligent in failing to make reasonable inspection of
and to repair said brakes, their parts and appurte-
nances, and in hauling or permitting to be hauled on
its road, cars which were equipped with inefficient air
brakes, their parts and appurtenances. After a trial, in
which the jury disagreed, plaintiff amended the com-
plaint by adding the charge that at the time of his
injury there was in force and effect a rule of the Inter-
state Commerce Commission applicable to said pri-
vate car requiring that ‘Every passenger train car
shall be equipped with an efficient hand brake which
shall operate in harmony with the power brake
thereon’; that defendant carelessly and negligently
failed to maintain upon said car an efficient hand
brake as required by the rules of the commission. On
a second trial the jury returned a general verdict of
guilty, *284 assessed plaintiff's damages at $40,000
and answered ‘Yes' to a special interrogatory, read-
ing: *Was the angle cock which the plaintiff was us-
ing at the time of the occurrence on June 11, 1948
defective?’ Judgment was entered. Defendant's mo-
tion for a new trial was overruled, It appeals.

In a passenger train air system there is an air line
running lengthwise under the frame of each car; an
angle cock, or valve, on each end of the air line se-
curely fastened to a rubber and fiber air hose about 3
feet in length which is coupled by a metal device to
the air hose of the engine or adjoining car, forming a
continuous air line from the engine to the end of the
train and enabling the engineer to control the speed of
the train and to stop it, in the following manner;
Compressed air (110 pounds to the square inch) is
forced from the engine into a cylinder in the air line
under each car. If the pressure on both sides of the
piston in the cylinder is the same, the brakes are re-
leased and inoperative. They are partially applied or
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fully set by reducing the air pressure and caunsing the
piston to move, operate a series of levers and force
the brake shoes against the wheels of the cars. The
brakes are again released by equalizing the pressure
on both sides of the piston by increasing the pressure
in the air line,

When a car has been disconnected from a train or
engine its air brakes can be set by opening the angle
cock and reducing the air pressure in the air line. A
sudden opening of the angle cock will force the air
through a loose or unattached air hose with such
force that the hose will whip or fly around. To avoid
danger from this uncontrolled **751 movement of
the air hose the person opening the angle cock either
holds the air hose with his left hand or presses it
against his leg. There is a dispute between the parties
as 1o which is the proper practice. There is evidence
tending to support*285 the claims of each. Gradual
leaks or seepage in the air system may exhaust or
equalize the pressure in the cylinder in from three
hours to three days, thereby releasing the brakes. To
hold a car set on an incline when the air leaks off, the
hand brake is applied. The air and hand brakes are set
by forcing the same brake shoes against the wheels of
the car. By setting the hand brake as tight as possible
by hand and then opening the angle cock to set the air
line in emergency, the brakes are tighter than they
were set by hand. This loosens the chain on the hand
brake and permits tightening it a notch or two more
by hand.

Business Car 6 (hereinafter called car 6) is a pas-
senger car with open platforms, enclosed by an iron
fence or rajling at each end. Tt had standard air brake
equipment and a hand brake on each platform. It was
brought into the railroad yards at LaFayette, Indiana,
where plaintiff was working on June §, 1948. On the
morning of June 11th the car was moved by a switch-
ing crew of which the plaintiff was a member, to
track 16 so that it could be attached to train 22, an
eastbound passenger train. In this movement plaintiff
was injured. He was the only eyewitness to this oc-
currence. He testified that he first saw the car two or
three days before the accident. His crew moved it to
the number one team track opposite the depot. This
track slopes slightly down to the west. On each of the
two days following, the crew put air in the car and set
the brakes so the car would stand. On June 11th his
crew spotted the car on track 16 where there was a
slight downgrade. After the engine pulled away in a
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switching movement, to get around car 6 and couple
to the west end, plaintiff got hold of the air hose on
the east end of the car with his left hand and started
to open the angle cock. He was in a crouching posi-
tion. He jerked real hard and the angle cock did not
come open, and of a sudden the air hose came up and
spun around and *286 hit him on the wrist. He
Jumped back to get out of the way and fell over the
rail on his back on the ground. On cross-examination
he said that in working with car 6 he changed the
position of the angle cock (opening and closing it) ten
times; that the eleventh time the accident happened;
that when he started pulling on the handle it might
have opened a little; that he gave it a second jerk and
it came completely open, the air hose flying out of his
hand. He testified further on direct examination that
when he opened the angle cock prior to the accident
it worked hard and he had to jerk it to get it to start;
that on the second day he looked at the angle cock,
that the valve stem was down about a quarter of an
inch in the handle and had marks like it had been
hammered; that the handle was bent slightly to the
right about a quarter inch out of line.

1][2][3] As said in Williams v. New York Cen-
tral R, Co., 402 Til. 494, 84 N.E.2d 399, 405, ‘In ac-
tions under the Federal Employers' Liability Act the
rule for measuring the sufficiency and amount of
evidence necessary to justify the submission of the
case to the jury is that established by the Supreme
Court of the United States’. (Citing cases.) In Myers
v. Reading Co., 331 U.S. 477, 67 S.Ct. 1334, 91
L.Ed. 1615, an action based on the Safety Appliance
Acts, the efficiency of a hand brake was involved.
The court held that there were two recognized meth-
ods of showing the efficiency of hand brake equip-
ment-adducing evidence to establish some particular
defect or showing a failure to function, when oper-
ated with due care, in the normal, natural, and usual
manner, even though it worked efficiently both be-
fore and after the occasion in question. See also
Hannigan v. Elgin, J. & E. Ry. Co., 337 /L. App. 538,
550, 86 N.E.2d 388. It is therefore immaterial, on
defendant's motion for a directed verdict, whether
there is any evidence of probative value tending (o
prove the specific defects in the angle cock claimed
by plaintiff if there is testimony tending to prove that
the *287 angle cock failed to function when opened
in the usual manner on the occasion **752 in ques-
tion. The testimony of plaintiff tended to prove the
latter fact and required submission of the case to the
Jury. The court properly refused to direct a verdict in
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favor of the defendant.

[4] Defendant further contends that the court
erred in giving plaintiff's instruction No. 1 which in
substance told the jury that the rules of the Interestate
Commerce Commission promulgated under the
Safety Appliance Act (1910) required defendant to
maintain on car 6 an efficient hand brake which
would operate in harmony with the power brake
thereon, and if they believed from the preponderane
of the evidence that ‘the angle cock in question was a
part and appurtenance of the air brake system, and
that it was defective and inefficient and that such
defect or insufficiency, if any, prevented the hand
brakes upon the said car from working in harmony
with the power brakes,” and that such condition
caused plaintiff's injuries, that plaintiff was entitled to
full damages for his injuries notwithstanding the
plaintiff was guilty of contributory negligence. The
instruction states a rule of liability and of damages to
be awarded. The rule of the Interstate Commerce
Commission requires the maintenance of an efficient
hand brake which will operate in harmony with the
power brake on the car. The amendment to the com-
plaint is based on this rule. The instruction is framed
on the assumption that an efficient hand brake was
prevented from working in harmony with the power
brake because of a defect in the air brake system.
Furthermore, there is no evidence that a defective
angle cock might or could interfere with the opera-
tion of the hand brake. Neither is there any evidence
that on the day of plaintiff's injury he used or in-
tended to use the hand brake. The instruction has no
basis in law or fact. Giving it is reversible error.

*288 [51[6] Defendant introduced the testimony
of many witnesses that the angle cock in question
was in good order; that the value stem was not de-
pressed nor the handle bent; that the angle cock
worked properly; that it was removed from the car
October 5, 1948; that its appearance and condition
then and when offered in evidence on the tria] were
the same as at the time of plaintiff's injury. It was
received in evidence. At the close of defendant's evi-
dence plaintiff moved to strike all testimony on be-
half of defendant as to the manner in which the angle
cock worked and its appearance after June 11, 1948.
The court did not grant the motion as made but struck
the testimony as to the manner in which the angle
cock worked and its appearance after June 30, 1948,
and instructed the jury to disregard such testimony.
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Plaintiff then testified in rebuttal that the angle cock
received in evidence was different from the one in-

volved in the accident in that the top of the latter was

all battered, there was a nick in the handle and the =
handle was slightly bent to the right, and further, that '
the value stem in the angle cock received in evidence

was darker than the value stem of the angle cock re-

ceived in evidence on the first trial. The angie cock is

what is termed ‘demonstrative’ or ‘real’ evidence,

and is the ‘most convincing and satisfactory class of

proof.” 20 Am.Jur., Evidence, page 600; Jones,

Commentaries on BEvidence, (2nd ed.) vol. 3, page

2518, The exhibit was properly received in evi-

dence. Staver Carriage Co. v. American & British

Mfg. Co., 188 Ill.App.-634, 647: Geiken v, Chicago,

G. W. R. Co.. 289 NlL.App. 45, 48, 6 N.E.2d 690.

There is nothing in the record to indicate why June

30, 1948 was sclected as the dividing line between

competent and incompetent testimony as to the op-

eration and appearance of the angle cock. The action

of the court deprived the exhibit of all value as the

angle cock used by plaintiff and in the same condi-

tion as to operation and appearance*289 as on June

11th when plaintiff was injured. The serious effect of

this ruling is obvious. It too is reversible error.

For these reasons the case must be reversed and
remanded for a new trial. Because the case must be
tried again, we do not pass on defendant's contention
that the verdict is against the manifest weight of the
evidence and the damages awarded are grossly exces-
SIVE.

Reversed and remanded,
BURKE, P. J., and FRIEND, J., concur.
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