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Background: Former employee brought action
against employer, alleging that employer had retali-
ated against her. After a jury trial, the Superior Court,
Judicial District of Waterbury, Complex Litigation
Docket, Cremins, J., entered judgment in favor of
employer, and employee appealed.

Holding: The Appellate Court, Beach, J., held that
jury instructions requiring jury to find whether
employer had constructively discharged employee,
did not improperly require employee to prove two
separate causes of action for one finding of liability.

Affirmed.
West Headnotes
{1] Trial 388 €=2295(1)
§8 Trial

388 VII Instructions to Jury
388VII(G) Construction and Operation
388Kk295 Construction and Effect of Charge
as a Whole
388k295(1} k. In General. Most Cited
Cases

When reviewing a challenged jury Instruction, an
appellate court must adhere to the well settled rule
that a charge to the jury is to be considered in its en-
tirety, read as a whole, and judged by its total effect
rather than by its individual component parts.

[2] Trial 388 €~232(1)

388 Trial
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388VII Instructions to Jury
388VII(C) Form, Requisites, and Sufficiency
388k231 Sufficiency as to Subject-Matter
388k232 In General
388k232(1) k. In General. Most
Cited Cases

The test of a court's charge to the jury is not
whether it is as accurate upon legal principles as the
opinions of a court of last resort but whether it fairly
presents the case to the jury in such a way that injus-
tice is not done to either party under the established
rules of law.

[3] Appeal and Error 30 €-840(4)

30 Appeal and Error
30X V] Review
30XVI(A) Scope, Standards, and Extent, in
General
30838 Questions Considered
30k840 Review of Specific Questions
and Particular Decisions
30k840(4) k. Review of Questions of
Pleading and Practice. Most Cited Cases

As long as a trial court's jury instructions are cor-
rect in law, adapted to the issues, and sufficient for
the guidance of the jury, appellate court reviewing
the instructions will not view them as improper.

[4] Trial 388 €=260(1)

388 Trial
388VII Instructions to Jury
388VII(E) Requests or Prayers
388k260 Instructions Already Given
388k260(1) k. In General. Most Cited
Cases

A court's failure to charge the jury precisely as

proposed by a party is not improper when the point is
fairly covered in the charge.

[5] Trial 388 €~2232(1)
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388 Triat
388VII Instructions to Jury
388VII(C) Form, Requisites, and Sufficiency
388k231 Sufficiency as to Subject-Matter
388k232 In General
388k232(1) k. In General. Most
Cited Cases

Jury mstructions are adequate if they give the
jury a clear understanding of the issues and proper
guidance in determining those issues.

[6] Trial 388 €-352.1(2)

388 Trial
388IX Verdict
388IX(B} Special Interrogatories and Find-
1ngs
388k352 Preparation and Form of Inter-
rogatories or Findings
388k352.1 In General
388Kk352.1(2) k. Discretion of Court,
Most Cited Cases

A trial court has broad discretion to regulate the
manner in which interrogatories are presented to the
Jjury, as well as their form and content.

[7] Appeal and Error 30 €2945

30 Appeal and Error
30XVI Review
30XVI(H) Discretion of Lower Court
30k944 Power to Review
30Kk945 k. In General. Most Cited Cases

“Sound discretion,” as a standard for an appellate
court to review a frial court's discretionary action,
means a discretion that is not exercised arbitrarily or
wiltully, but with regard to what is right and equita-
ble under the circumstances and the law, and requires
a knowledge and undersianding of the material cir-
cumstances surrounding the matter,

(8] Appeal and Error 30 €=2900

30 Appeal and Error
30XVI Review
30X VI(G) Presumptions
30k900 k. Nature and Extent in General.
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Most Cited Cases

In an appellate court's review of a trial court's
discretionary determinations, the appellate court
makes every reasonable presumption in favor of up-
holding the trial court's ruling.

[9] Labor and Employment 231H €874

231H Labor and Employment
231HVIII Adverse Employment Action
231HVII(B) Actions
231HKk874 k. Instructions. Most Cited
Cases

Jury instructions on former employee's retalia-
tien claim against employer, requiring jury to find
whether employer had constructively discharged em-
pleyee, did not improperly require employee to prove
two separate causes of action for one finding of
liability, since no independent common law cause of
action for constructive discharge existed.

[10] Labor and Employment 231H €826

231H Labor and Employment
Z231HVII Adverse Employment Action
231HVIII(A) In General
231Hk823 What Constitutes Adverse Ac-
tion
231Hk826 k. Constructive Discharge.
Most Cited Cases

“Constructive  discharge” occurs when an
employer renders an employee's working conditions
so difficult and intolerable that a reasonable person
would feel forced to resign; through the use of
constructive discharge, the law recognizes that an
employee’s voluntary resignation may be, in reality, a
dismissal by the employer.

[11] Labor and Employment 231H €826

231H Labor and Employment
231HVIII Adverse Employment Action
231HVUI{A} In General
231Hk823 What Constitutes Adverse Ac-
tion .
231Hk826 k. Constructive Discharge.
Most Cited Cases
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Wrongful constructive discharge is a form of
wrongful discharge, and thus a claim for wrongful
constructive discharge is actionable only where a
claim for express discharge would be actionable in
the same circumstances.

[12] Labor and Employment 231 H €759

231H Labor and Employment
231 HVI Adverse Employment Action
231HVHI(A) In General
231HKk759 k. Public Policy Considerations
in General. Most Cited Cases

Whether express or constructive, a cognizable
claim for wrongful discharge requires the plaintiff to
establish that the employer's conduct surrounding the
termination of the plaintiff's employment violated an
important public policy.

[13[ Labor and Employment 231H €759

231H Labor and Employment
23 1 HVIII Adverse Employment Action
231HVII(A) In General
231HK759 k. Public Policy Considerations
in General. Most Cited Cases

A constructive discharge in and of itself will not
entitle an at will employee to prevail on a cause of
action brought under the public policy exception to
the at will employment doctrine, because the em-
ployee must still prove that the dismissal, in whatever
form, occurred for a reason violating public policy.

**805 Jerry V. Leaphart, Danbury, for the appeltant
(plaintiff).

Michael J. Rose, with whom, on the brief, was
Johanna_G. Zelman, Hartford, for the appellee
(named defendant).

**806 HARPER, BEACH and DUPONT, Js.

BEACH, J.

*69 In this action claiming retaliation by her
employer, the plaintiff, Kathleen Sophia, appeals
from the judgment of the trial court rendered after it
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denied her motion in arrest of judgment or to set
aside the verdict in favor of the defendant city of
Danbury. ™ On appeal, the plaintift ¢laims that the
court improperly instructed the jury by including
elements of constructive discharge within the retalia-
tion claim®2 We disagree and affirm the judgment
of the trial court.

EN1. The complaint also named the Dan-
bury police department as a defendant. The
actiont as to the Danbury police department
was withdrawn. We therefore refer in this
opinion to the city of Danbury as the defen-
dant.

EN2. The plaintiff framed the issues in her
brief in terms of instructional error and does
not expressly claim that the court's denial of
her motion in arrest of judgment or to set
aside the verdict was improper.

In support of her argument regarding in-
structional error, the plaintiff included in
the appendix to her brief an e-mail that
was sent by a juror to the plaintiff's trial
counsel following trial. The e-mail argua-
bly concerns the deliberative process of
the jury. The plaintiff argues that this e-
mail supports her claim that the court's in-
structions were improper and constituted
harmful error. It has long been the rule in
our courts to presume the regularity of the
deliberation processes of the jury and to
decline to inquire into those deliberative
processes once the jury has returned a
verdict. Monti v. Wenkerr, 287 Conn. 101,
115, 947 A.2d 261 (2008); see Practice
Book § 16-34 (“Upon an inquiry into the
validity of a verdict, no evidence shall be
received to show the effect of any state-
ment, conduct, event or condition upon
the mind of a juror nor any evidence con-
cerning mental processes by which the
verdict was determined.... fA] juror's tes-
timony or affidavit shall be received when
it concerns any misconduct which by law
permits a jury to be impeached.”). There
has been no claim of jury misconduct.
Therefore, this e-mail ought not be con-
sidered.
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*70 The following facts and procedural history
are relevant to our resolution of the plaintiff's appeal.
After receiving the statutorily required release from
the commission on human rights and opportunities
(commission); see General Statutes §8 46a-100 and
46a-101; the plaintiff brought a complaint pursuant to
General Statutes § 46a-60(a}(1) et seq. In her com-
plaint, the plaintiff alleged five counts of improper
employment practices, In the retaliation count, the
plaintiff claimed that as a result of her having filed a
complaint with the commission, the defendant retali-
ated against her, and she was forced to take early
retirement. The defendant filed a motion for sum-
mary judgment as to all counts of the complaint. The
court granted the motion as to all counts except the
retaliation count, ™

EFN3. The plaintiff has not claimed that the
court's decision regarding the motion for
summary judgment was improper.

With respect to the retaliation count, the court in-
structed the jury that to prevail, the plaintiff must
prove that she participated in a protected activity,
knowledge by the defendant of such participation, an
employment action disadvantaging the plaintiff,
claimed here to be constructive discharge, and a
causal connection between the protected activity and
the adverse employment action™ The court submit-
ted in**807 terrogatories*71 to the jury that mirrored
these instructions.™ The interrogatories permitted
the jury to find in favor of the plaintiff only on the
basis of retaliation. For the jury to find that the plain-
uff proved the element of adverse employment ac-
tion, the jury had to find that the defendant made her
working conditions so intolerable that a reasonable
person in her situation would have deemed that leav-
ing her employment was her only reasonable alterna-
tive.

FN4. With respect to the retaliation claim,
the court instructed the jury: “It is the plain-
tiff's burden to prove to you, as the jury, by
a fair preponderance of the evidence, that jt
is more probable than not that she elected to
retire because the [defendant] made her
working conditions so intolerable and in re-
taliation for her claim to the commission ...
that she had no choice but to retire. In order
for you to find in favor of the plaintiff, you
must find that she has proven four essential
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elements by a fair preponderance of the evi-
dence: (A) ... The plaintiff must prove that
she filed a claim with the commission ... in
good faith. The partics have stipulated [that]
the plaintiff satisfied this element, and,
therefore, you are instructed that you must
accept this fact as true. (B) ... Next, the
plaintiff must prove that the defendant knew
that she filed the claim with the [commis-
sion] before the defendant did anything to
retaliate against her ... (C) Adverse em-
ployment action. An action is an adverse
employment action if a reasonable employee
would have found the action materially ad-
verse, which means [that] it might have dis-
suaded a reasonable worker from making or
supporting a charge of discrimination.... (D)
Causal connection..., If you find that the
plaintiff was constructively discharged, you
must next determine causation. In other
words, you must determine if, in fact, the
defendant intentionally forced the plaintiff
to retire because she filed a complaint with
the [commission]. The plaintiff must prove
to you by a preponderance of the evidence
that the circumstances surrounding her re-
tiretnent justify an inference of retaliatory
motive. The plaintiff must prove that the fact
that she filed a complaint with the [commis-
sion| was a, quote, motivating factor, closed
quote, in the [defendant's] conduct. A,
quote, motivating factor, closed quote, is
one that played a substantial part in the de-
fendant's conduct. In other words, the plain-
tiff's evidence must show that but for her fil-
ing a complaint with the [commission], she
would not have been forced to retire.”

FNS5. The interrogatories submitted to the
Jjury were: “I. Do you find that the plaintiff
engaged in protected activity by filing a
complaint with the [c]ommission ... on Feb-
ruary 10, 20037 (This has been stipulated to
by the parties) ... 2. Do you find that the de-
fendant, through one or more of its agents,
servants or employees in a supervisory ca-
pacity had knowledge of the plaintiff's com-
plaint to the [c]ommission ... on or after
February 10, 20037 ... 3. If your answer to
Question 2 is ‘yes,” do you find that the
plaintiff has proven by a preponderance of
the evidence that the defendant made her
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working conditions so intolerable that a rea-
sonable person in her situation would have
deemed that leaving her employment was
her only alternative? ... 4. If your answers to
Questions 2 and 3 are ‘yes,” do you find that
the plaintiff has proven by a preponderance
of the evidence that the defendant intention-
ally retaliated against the plaintiff and made
her working conditions intolerable because
she filed a complaint with the [¢c]ommission
... on February 10, 20037 ... 5. If vour an-
'swers to Questions 2, 3, and 4 are ‘yes,” do
vou find that the plaintiff has proven by a
preponderance of the evidence that the intol-
erable working conditions caused her to ap-
ply for early retirement on February 20,
20037 ... If your answer to any of the above
questions 2, 3, 4 and 5 above is ‘no’ then
your verdict must be for the defendant...”
The jury answered “yes” to the first three
questions and answered “no” to the fourth
question.

The jury returned a defendant's verdict. The in-
terrogatory answers reflected that the plaintiff had
proved *72 that she had participated in a protected
activity and that the defendant knew of her participa-
tion. The jury also indicated in its answers that the
plaintiff had proved that the defendant had made her
working conditions so intolerable that a reasonable
person in her sitnation would have deemed that leav-
ing her employment was her only reasonable alterna-
tive but found that the plaintiff had not proved causa-
tion ™™ The plaintiff filed a motion in arrest of judg-
ment or to set aside the verdict, which the court de-
nied. This appeal followed. Additional facts will be
set forth as necessary.

FN6. See footnote 4.

11[2}[3][4][5] We set forth our standard of re-
view. “Our standard of review concerning preserved
claims of improper jury instruction®*808 is well set-
tled.... When reviewing [a] challenged jury instruc-
tion ... we must adhere to the well settled rule that a
charge to the jury is to be considered in its entirety,
read as a whole, and judged by its total effect rather
than by its individual component parts.... [T]he test of
a court's charge is not whether it is as accurate upon
legal principles as the opinions of a court of last re-
sort but whether it fairly presents the case to the jury
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in such a way that injustice is not done to either party
under the established rules of law.... As long as [the
instructions] are correct in law, adapted to the issues
and sufficient for the guidance of the jury ... we will
not view the instructions as improper.... A court’s
failure to charge precisely as proposed by a party is
not improper when the point is fairly covered in the
charge.... Instructions are adequate if they give the
Jjury a clear understanding of the issues and proper
guidance in determining those issues.” (Citations
omitted; internal quotation marks *73 omitted.) A/-
Janet, LLC v. B & B Home [mprovements, LLC, 101
Conn.App. 836, 840, 925 A.2d 327, cert. denjed, 284
Conn. 904, 931 A.2d 261 (2007).

6171181 “[A] trial court has broad discretion to
regulate the manner in which interrogatories are pre-
sented to the jury, as well as their form and content....
Sound discretion, by definition, means a discretion
that is not exercised arbitrarily or wilfully, but with
regard to what is right and equitable under the cir-
cumstances and the law.... And [it] requires a knowl-
edge and understanding of the material circumstances
surrounding the matter.... In our review of these dis-
cretionary determinations, we make every reasonable
presumption in favor of upholding the trial court's
ruling.” (Citations omitted; internal quotation marks
omiftted.) Emerick v. Kuhn, 52 Conn.App. 724, 745,
737 A.2d 456. cert. denied, 249 Conn. 929, 738 A.2d
053, cert. denied sub nom. Emerick v. United Tech-
nologies Corp., 528 11.5, 1005, 120 S.Ct. 500, 145
L.Ed.2d 386 (1999},

[9] The plaintiff claims that the court improperly
combined elements of “constructive discharge” with
elements of “retaliation™ in its jury instructions and
jury interrogatories, ™ The plaintiff takes issue with
jury interrogatory number three, which asks, with
respect to the retaliation claim, “do you find that the
plaintiff has proven by a preponderance of the evi-
dence that the defendant made her working condi-
tions so intolerable that a reasonable person in her
situation would have deemed that leaving her em-
ployment was her only alternative?” She also appar-
ently takes issue with the portion of the courts in-
struction on retaliation that states *74 that to find the
defendant liable for retaliation, the jury must find,
inter alia, that there was an adverse employment ac-
tion, namely, that the plaintiff was “constructively
discharged.” ™ The plaintiff argues that “the ele-
ments that would have satisfied the requirements for
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tiability for a cause of action for constructive dis-
charge were improperly combined with those of a
separate cause of action for retaliation. As a practical
matter, then, the plaintiff had to prove two separate
claims for one finding of liability.” We disagree.

EN7. The plaintiff's argument at times is dif-
ficult to understand. The plaintiff seems to
claim that she could have proved liability by
proving only a constructive discharge with-
out necessarily a causal link to the protected
activity. The plaintiff does not appear to
contest that causation is an element of z “re-
taliation” cause of action.

FNS8. See footnote 4 for the court's instruc-
tion on retaliation.

10][11]{121[13] The plaintiffs argument appar-
ently assumes, notwithstanding the fact that her com-

plaint was brought pursuant **809 to § 46a-60 et
seq., that there is an independent common-law cause
of action for “constructive discharge” and that liabil-
ity for such cause of action is encompassed entirely
within jury interrogatory number three, ™2 According
to its answer to interrogatory number three, the jury
found that the defendant had constructively dis-
charged the plaintiff. A fundamental problem with
the plaintiff's argument is that no such independent
cause of action exists, For a plaintiff to prevail on a
claim alleging a constructive discharge under Sheets
v. Teddy's Frosted Foods. Inc, 179 Conn. 471, 480,
427 A.2d 385 (1980), she must prove not only con-
structive discharge, but also causation: that is, that
the discharge *75 occurred for a reason violating
public policy B¢ Accordingly, the plaintiff's argu-
ment-that the court committed harmful error by in-
cluding within the elements of retaliation, an entirely
separate cause of action and that such cause of action
itself was proved-must fail. The court did not include
within the retaliation count elements of a separate
cause of action in its jury instructions and jury inter-
rogatories. To address the plaintiff's argument further
would require us to rule on a hypothetical situation,
which we will not do. See Rinaldi v. Enfield 82
Conn.App. 505, 515, 844 A.2d 949  (2004)
(“[J]urisprudential considerations require that we ad-
dress the case before us and refrain from ruling on
hypothetical situations™). The court did not err in *76
including within its **810 jury instructions and jury
interrogatories on retaliation the element of construc-
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tive discharge.

EN9. The plaintiff's argument is somewhat
unclear as to whether she is claiming that the
“constructive discharge” cause of action is
statutory or based on common law. Under
the circumstances, it does not matter which
is being claimed. We note that the answer to
Jury interrogatory number three alone is in-
sufficient to establish liability under § 46a-
60(a}(4), which also requires causation.
Section 46a-60(a) provides in relevant part:
“It shall be a discriminatory practice in vio-
lation of his section ... (4) For any person,
emplioyer, labor organization or employment
agency to discharge, expel or otherwise dis-
criminate against any person because such
person has opposed any discriminatory em-
ployment practice or because such person
has filed a complaint or testified or assisted
in any proceeding under section 46a-82,
46a-83 or 46a-84...”

IN10. “In Sheets v. Teddy's Frosted Foods.
Inc., [supra, 179 Conn. at 480. 427 A.2d
385] ... [our Supreme Court] sanctioned a
common law cause of action for wrongful
discharge in situations in which the reason
for the discharge involved impropriety ... de-
rived from some important violation of pub-
lic policy.” (Citation omitted; internal quota-
tion marks omitted.) Parsons v. United
Technologies Corp., 243 Conn. 66, 76, 700
A.2d 655 (1997). A termination of employ-
ment by an employer may be express or
constructive, “Constructive discharge occurs
when an employer renders an employee's
working conditions so difficult and intoler-
able that a reasonable person would feel
forced to resign.... Through the use of con-
structive discharge, the law recognizes that
an employee's ‘voluntary’ resignation may
be, in reality, a dismissal by the employer.”
(Citations omitted; internal quotation marks
omitted.) Seerv v. Yale-New Haven Hospiial,
17 Conn App. 532. 540, 554 A2d 757

(1989).

“Wrongful constructive discharge” is a
form of wrongful discharge. See id It
logically follows that a claim for wrongful
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constructive discharge js actionable only
where a claim for express discharge
would be actionable in the same circum-
stances. Whether express or constructive,
“[a] cognizable claim for wrongful dis-
charge requires the plaintiff to establish
that the employer's conduct surrounding
the termination of the plaintiff's employ-
ment violated an important public policy.”
Carnemollg v, Waish, 75 Conn.App. 319,
323 n. 5, 815 A.2d 1251, cert. denied, 263
Conn. 913, 821 A.2d 768 (2003). “A con-
structive discharge in and of itself will not
entitle an at will employee to prevail on a
cause of action brought under [the public
policy exception to the at will employ-
ment doctrine in] Sheets, however, be-
cause the employee must still prove that
the dismissal, in whatever form, occurred
for a reason violating public policy. See
Morris v. Hartford Courant Co., [200
Conn. 676, 679, 513 A2d 66 (1986)].”
Seery v. Yale-New Haven Hospital, supra
17 Conn.App. at 540, 554 A.2d 757.

The judgment is affirmed.
In this opinion the other judges concurred,

Conn.App.,2009.
Sophia v. City of Danbury
116 Conn.App. 68,974 A.2d 804
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