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Court of Appeals of New York.
Lucia SAPORITO, as Administratrix of the Estate of
Cataldo Saporito, Deceased, Respondent,
V.
CITY OF NEW YORK et al., Defendants, and Con-
solidated Edison Company of New York, Inc., Ap-
petlant.

Oct. 15, 1964,

Action was brought for wrongful death of pedes-
trian who was struck by automobile when automobile
ran into hold in pavement and went out of control and
up onto sidewalk. The Supreme Court, Special and
Trial Term, New York County, Rocco A. Parella, T.,
entered a judgment adverse to one of the defendants,
and that defendant appealed. The Supreme Court,
Appellate Division, First Department, entered an or-
der on March 9, 1964, reversing on the law, on the
facts, and in the exercise of discretion and granted a
new trial unless the plaintifT stipulated to reduce the
amount of the verdict. The plaintiff so stipulated, and
the judgment was reduced accordingly and, as so
modified, was affirmed. One of the defendants ap-
pealed. The Court of Appeals, Van Voorhis, J., held
that photographs showing hole in pavement should
not have been excluded when offered in evidence by
one of the defendants, though the photographs
showed building abutting the street at a different
stage of completion than at the time of the accident,
and showed rubbish or other debris on sidewalk
which was not on sidewalk at time of accident, and
that such exclusion was reversible error.

Order reversed and new trial granted.
Desmond, C. J., and Dye, J., dissented.
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Photographs showing hole in pavement which
threw automobile out of control and caused it to g0
up onto sidewalk and fatally injure pedestrian should
not have been excluded in wrongful death action
when offered by one of defendants, though photo-
graphs showed building abutting street at different
stage of completion than at time of accident and pres-
ence of rubbish or other debris which was not on
sidewalk at time of accident, and such exclusion was
reversible error.

***986 **369 *475 John M. Keegan, William F,
McCauley and Joseph D. Ahearn, New York City, for
appellant.

*476 Benjamin H. Siff and Aaron Benenson, New
York City, for respondent.

VAN VOORHIS, Judge.

The order should be reversed and a new trial
granted, with costs to abide the event, upon the
ground that the exclusion from the evidence of pho-
tographs offered by defendant-appellant constituted
reversible error. A sufficient foundation was laid for
the introduction of exhibit B for identification in the
testimony of the witness, James Majella, who (esti-
fied that it correctly showed the condition of the
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pavement at the time of the accident on May 28,
1958, at the place where plaintiff's witness, Tozzeo,
testified that there was a hole which was alleged to
have thrown defendant Platt's automobile out of con-
trel. A sufficient foundation was likewise laid for the
introduction of exhibit B for identification and the
other photographs testified by the witness, Richard A.
Harlin, as having been taken by him of the pavement
at the place of the accident on March 11 and April 9,
1958, as bearing upon the credibility of the witness,
Tozzeo, who testified that the alleged hole in ques-
tion was cut into the pavement at the location shown
in the photographs in February, 1958 and remained
unpaved to and including the time of the accident.

It did not impair the admissibility of these pho-
tographs that they showed the **370 building abut-
ting the street at a different stage *477 of completion
from the time of the accident, or the presence of rub-
bish or other debris on the sidewalk, if, as was testi-
fied by several witnesses, they correctly showed the
condition of the pavement 15 feet out into the street
from the curbstone, where Tozzeo testified the hole
was. Any changes in the condition of the terrain
which do not affect important issues in the litigation
do not impair admissibility, and under such circum-
stances the photographs should be received in evi-
dence and the differences explained { Miller v. City
of New York, 104 App.Div. 33. 35, 93 N.Y.S. 227: 3
Wigmore, Evidence (3d ed.), s 792, p. 185). The
variances between the ***987 conditions shown in
these photographs and the appearance of the building
or sidewaik at the time of the accident involve none
of the prejudicial effects in sitnations where, for ex-
ample, photographs are offered showing safety pre-
cautions taken after the happening of an accident
implying admissions of lack of care before the acci-
dent ( Cahill v. Kleinberg, 233 N.Y. 255.260. 135
N.E. 323, 324). Neither does it affect admissibility,
either as tending to impeach the testimony of Tozzeo
or, as in the case of exhibit B for identification, in
showing the condition of the pavement at the time of
the accident, that other witnesses than those testifying
to the veracity of the photographs disputed that they
correctly portrayed the surface of the street. Such
conflicts in the evidence were for the trier of the fact
to resolve,

FULD, BURKE, SCILEPPI and BERGAN, JI., con-
cur with VAN VOORIIIS, J.

Page 2

DESMOND, C. J, and DYE, J., dissent and vote to
affirm in the following memorandum:

The testimony as to whether exhibit B was an
accurate photograph of the particular locus of the
accident was so confused and contradictory that the
Trial Judge had discretionary power to exclude it, and
such a determination should be left with him and not
reviewed by us (3 Wigmore, Evidence (3d ed.), s
794; and see, generally, Richardson, Evidence (9th
ed.), s 117, and Roberge v. Winne, 144 N.Y. 709
715. 39 N.E. 631. 633). Furthermore, even if the ex-
clusion was error it was, because of the cumulative
nature of the photograph as proof, not so prejudicial
as to require that the case be retried.

Order reversed and a new trial granted, with
costs to abide the event.
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