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Criminal Term, Part 36.
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Mark WILLIAMS,

Jan. 14, 1986.

Defendant, charged with attempted murder in
second degree and robbery in first degree, sought to
read to jury paragraph selected at random from
newspaper to demonstrate his heavy accent. The Su-
preme Court, Kings County, Schneier, J., held that
defendant would be allowed to read to jury paragraph
from newspaper without subjecting himself to cross-
examination,

Order accordingly.
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Tests and demonstrations in courtroom should
not be rejected when they play positive and helpful
rote in ascertainment of truth; however, court must be
alert to danger that, when ill-designed or not properly
relevant to point at issue, instead of being helpful,
they serve to mislead, confuse, divert or otherwise
prejudice purposes of trial.
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Without subjecting himself to cross-examination,
defendant would be altowed to read to jury paragraph
selected at random from newspaper to demonstrate
his heavy accent where proper foundation was laid to
show presence of accent on date of crime and reli-
ability of voice demonstration, defendant's mother,
sister, and another relative, who had known defen-
dant all his life, could testify and be cross-examined
regarding defendant's thick accent, issue of accent
was highly probative of reliability of complainant's
recollection of perpetrator, who allegedly spoke
without accent, and prejudice to People would be
minimized by ability of prosecution to fully cross-
examine defendant's witnesses regarding accent.

**849 Elizabeth Holtzman, Dist. Atty., Kings County
by Carol Moran, Asst. Dist. Atty., Brooklyn, for the
People.

*773 Ceasar Cirigliano by Ian Zimmerman, Brook-
Iyn, for defendant.

SCHNEIER, Justice.

Should the defendant during trial be permitted to
read to the jury a paragraph selected at random from
a newspaper to demonstrate his heavy accent without
subjecting himself to cross-examination? This issue
is apparently one of first impression in this state.

The defendant is charged, inter alia, with At-
tempted Murder in the Second Degree**850 and
Robbery in the First Degree, which occurred in the
evening of December 3, 1984,

During the People's case, defense counsel cross-
examined the complainant, Caryl Pilgrim, at length as
to the various statements made to her by the perpetra-
tor. He also elicited from her that the perpetrator did
not have an accent. In the defendant's case, defense
counsel requested that the defendant be permitted to
read to the jury a paragraph selected at random from
a newspaper to demonstrate that the defendant has a
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very thick accent, without being subjected to cross-
exatnination. In addition, counsel represented to the
court *774 that after the demonstrative reading, he
would call witnesses who would testify that defen-
dant entered this country from Jamaica in 1981 and
has always spoken with a thick accent.

[1] Demonstrative evidence is evidence from
which judges and juries can themselves form percep-
tions through the direct use of their own senses. Tests
and demonstrations in the courtroom should #or be
rejected when they play a positive and helpful roie in
the ascertainment of the tmuth. However, the court
must be alert io the danger that, when ill-designed or
not properly relevant to the point at issue, instead of
being helpful, they may serve to misiead, confuse,
divert or otherwise prejudice the purposes of the trial.
When there is such a threat, the trial court itself must
decide in the exercise of its sound discretion, based
on the nature of the proffered proof and the context in
which it is offered, whether the value of the evidence
outweighs its potential for prejudice (see, Feople v.
Acevedo, 40 N.Y.2d 701, 704-705. 389 N.Y.S.2d
811. 358 N.E.2d 495 [1976]. and the cases cited
therein).

Where a proper foundation has been laid, a court
may permit a defendant to display to the jury his 14
to 16 inch abdominal scar (see, Pegple v. Shields, 81
AD.2d 870, 870-871, 438 N.Y.S.2d &85 [2d Dept.,
1981]) or his tatooed hands (see, People v. Rodri-
guez, 64 N.Y.2d 738, 741, 485 N.Y.5.2d 976. 475
N.E.2d 443 [1984] ), without being subject to cross-
examination.

The court must also consider whether the danger
of fabrication, a possibility in any voice demonstra-
tion, outweighs the probative value the demonstration
may possess (see, Richardson, Evidence [Prince, 10th
ed.], § 358).

[2] In the case at bar, defense counsel has laid a
proper foundation to show the presence of the accent
on the date of the crime and the reliability of the
voice demonstration. Counsel has produced defen-
dant's mother, sister and another relative, who have
known defendant all of his life, and who can testify
and be cross-examined regarding the defendant's
thick accent on the date of the crime and that the de-
fendant's voice demonstration was a true and accurate
representation of how the defendant always speaks.
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The issue of defendant’s accent is highly proba-
tive of the reliability of complainant's recollection of
the perpetrator, particularly since this is a one witness
identification case. Prejudice to the People is mini-
mized since the prosecution may fully cross-examine
defendant’s witnesses regarding the accent.

*775 Accordingly, defendant's request to read to
the jury a paragraph from a newspaper to demon-
strate his accent was granted.

N.Y.Sup.,1986.
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