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Supreme Court, Kings County, New York,
Criminal Term, Part 10.
The PEOPLE of the State of New York, Plaintiff,
V.
Diana COLLINS and Bobby Stephenson, Defen-
dants,

April 3, 1978.

[n a prosecution for first-degree attemnpted grand
larceny by extortion and attempted grand larceny in
the third degree, the State moved for a pretrial ruling
that voice identification by spectrographic analysts
had reached a level of scientific acceptance and reli-
ability to warrant the admission in evidence of the
results of a spectrogram analysis of certain tape-
recorded telephone conversations. The Supreme
Court, Kings County, Criminal Term, William
Rigler, J., held that the evidence presented at exten-
sive hearings during which highly qualified experts
testified on both sides of the jssue did not establish
that spectrographic analysis for voice identification
satisfied the requirements of reliability and general
scientific acceptance.

Motion denied.
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Standard that must be applied to the admissibil-
ity of spectrographic analysis, or indeed of any scien-
tific test, is the twofold test of reliability and general
scientific acceptance.
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12] Criminal Law 110 €~°339.¢

110 Criminal Law
110X VII Evidence
110X VII{D) Facts in Issue and Relevance
110k339.5 Identity of Accused
110k339.6 k. In General. Most Cited
Cases

Evidence including extensive testimony of
highly qualified experts and documents, treatises and
studies was insufficient to establish that the technique
of sound spectrography for voice identification had
gained such general scientific acceptance as to war-
rant admission in evidence of the results of spectro-
graphic analysis.

3] Criminal Law 110 €~339.6

110 Criminal Law
110X VII Evidence
110XVII(D) Facts in Issue and Relevance
110k339.5 Tdentity of Accused
110k339.6 k. In General. Most Cited
Cases

For purpose of determining whether the reason-
able accuracy of spectrographic analysis for voice
identification had been established, so that the results
of spectrographic analysis could be admitted in evi-
dence, court would bear in mind the tremendous
weight that such tests would necessarily have in the
minds of jurors.

[4] Criminal Law 110 €5°339.6

110 Criminal Law
110X VII Evidence
HOXVII(D) Facts in Issue and Relevance
110k339.5 Identity of Accused
110k339.6 k. In General. Most Cited
Cases

In view of subjective and untested factors in-
volved in spectrographic analysis for voice identifica-
tion, spectrographic analysis did not meet the stan-
dard of reliability that was required in order for the
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results of such analysis to be admissible in evidence.

*704 **366 Eugene Gold, Dist. Atty, (Steven Rudell,
of counsel), for plaintiff.

Steven Z. Kronovet, Brookiyn, for Diana Collins,
defendant.

Robert Bressler, New York City, for Bobby Stephen-
son, defendant.

WILLIAM RIGLER, Justice.

The defendants herein are charged with at-
tempted grand larceny in the first degree by extortion
and attempted grand larceny in the third degree. Dur-
ing the course of the investigations*705 of these
charges, telephone conversations partially constitut-
ing the basis of the instant indictment were tape re-
corded with the consent of one of the parties to those
conversations. Subsequently, the People have re-
quested and obtained voice exemplars from each de-
fendant. The various recordings were then subjected
to spectrogram analysis. The people intend to offer
the results of that analtysis as evidence for considera-
tion by the trier of fact.

The people therefore have made a motion for a
pretrial ruling by the Court that voice identification
by spectrographic analysis has reached the standard
of scientific acceptance and reliability to warrant its
admission into evidence.

The Court has held an extensive hearing on this
subject at which time highly qualified experts, in the
field of Spectrography, namely, Dr. Henry Truby and
Mr. Frederick Lundgren, testified for the people, and
Dr. Louis Gerstman for the defense. Both the people
and the defense introduced a number of exhibits into
evidence, consisting of documents, treatises, studies
and articles dealing with this subject.

Briefly, a sound spectrograph is a device which
converts sound waives into electrical signals. These
signals are transduced into mechanical energy which
operates a stylus. The stylus “bums” a visual pattern
onto & paper. This pattern is known as a sound spec-
frogram.

This spectrogram is commonly called a “voice-
print”.
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The visual pattern displayed on the spectrogram
is an analogue of the frequency, intensity, and dura-
tion of the sound waves introduced into the spectro-
graph,

The sound spectrograph was originally devel-
oped at Bell Telephone Laboratories more than thirty
years ago, and was initially used as an aid in studying
human speech and the formation of words and sylla-
bles.

The machine was soon adapted for use in voice
identification and elimination, during which proce-
dure an examiner compares two spectrograms, and
makes a judgment based on visual similarities or dif-
ferences as to whether the voices which produced
those spectrograms belong to the same person.

Since speech and voice are determined largely by
the size, shape, and relationship of the tongue, lips,
and various vocal cavities and articulators, it is as-
sumed that no two voices are exactly alike, as it is
highly unlikely that any two persons have identical
relationships between these articulators,

*706 It seems to the Court that the validity of
spectrographic analysis for voice identification fur-
ther depends on at least two inferences: first, that the
sound spectrograph does indeed analogize, on the
spectrogram, those components of human speech
which characterize its unique qualities: and second,
that a visual study of spectrograms may reveal such
characteristics to an examiner.

It is presumed that if this technique is proven to
be reliable and a generally accepted scientific proc-
ess, that the basic inferences could be made with as-
surance, and that these test results would be admitted
into evidence.

STANDARDS OF ADMISSIBILITY
The first question which the Court must decide is
the nature of the standards which must be applied in
the admissibility of this technique.

In People v. Leone, 25 N.Y.2d 511, at p. 517.
307 N.Y.S.2d 430, at p. 434. 255 N.E.2d 696_at p.
700 (1969), in deciding the admissibility of lie detec-
tor tests, the Court said:
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**367 “Although perfection in test results is not
a prerequisite to the admissibility of evidence obtain-
able by the use of scientific instruments, the rule has
been to grant judicial recognition only after the in-
strument has been sufficiently established to have
gained general acceptance in the particular field to
which it belongs.”

In applying this standard to the polygraph, the
Court said,

“We are all aware of the tremendous weight
which such tests would necessarily have in the minds
of a jury. Thus, we should be most careful in admit-
ting into evidence the results of such tests unless their
reasonable accuracy and general scientific acceptance
are clearly recognized.” (at p_518. 307 N.Y.S.2d at
p. 435, 255 N.E2d at p. 700, emphasis supplied.)

[1] This Court therefore concludes that the stan-
dard which must be applied to the admissibility of
spectrographic analysis, or indeed of any scientific
test, is the twofold test of reliability and general sci-
entific acceptance.

It has been suggested that the test of general ac-
ceptance of the scientific community {commonly
called the Frye test) as enunciated in Frye v. United
States, 54 App.D.C. 46, 293 F. 1013 (1923), should
be the only test applied. For example, in United
States v. Brown, No. 34383-72 (D.C.Super.Ct., 1973)
the Court determined that reliability is the basis upon
which a new procedure is generally accepted by the
scientific community, and that the Court *707 deter-
mines such reliability based on the scientific history
of the technique.

We reject that proposition on several grounds.
First, we interpret People v. Leone, supra, as mandat-
ing the two separate tests. Second, an analysis of
cases dealing with the admissibility of spectrographic
voice identification reveals that in many instances the
courts have dealt separately with the two standards,
sometimes basing their decisions on the standard of
reliability in derogation of the standard of scientific
acceptance.

In United States v. Baller, 519 F.2d 463 (4 Cir.,
1975) the Court said (at p. 466): “The Evidence pre-
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sented in an extensive voir dire demonstrated spec-
trography's probative value, despite doubts within the
scientific community about its absolute accuracy.”

That Court also said (at p. 465), “The admissibil-
ity of spectrographic identification turns primarily on
whether this theory has been sufficiently proved . . .»
After citing a study conducted by one QOscar Tosi
(infra), and its conclusion that where would be an
error in identification of six percent, the Court ap-
pears to have adopted Tosi's inference that additional
refinements would reduce the error to about two per-
cent.

The adoption of this conclusion must necessarily
have involved an independent judgment, by the
Court, as to the reliability of the technique, since it is
based on an inference and appears not to be based on
acceptance by the scientific community.

In Commonwealth v. Lykus, 367 Mass. 191, 327
N.E.2d 671 (1975), the Court in admitting spectro-
graphic analysis of voice identification, said at p.
678:

“The considerable reliability proved by the Tosi
experiment, the greatly added reliability induced by
the application of further skills by the experienced
examiner working under forensic conditions, and the
totality of the evidence received at the voir dire hear-
ing which tended to minimize the importance and
weight of adverse or skeptical writings all serve to
support a conclusion of general acceptability as re-
quired by the rule of the Fatalo ( Commonwealth v.
Fatalo, 346 Mass. 266, 191 N.E.2d 479) and Frye
cases.”

Thus, the Court in Lykus seems to base its deci-
sion in large measure on its own appraisal of reliabil-
ity as evidenced by the Tosi study.

Extensive hearings have been held during which
highly qualified experts testified on both sides of this
issue, to determine whether the technique in question
has been shown to *708 meet the conditions of gen-
eral scientific acceptance and reliability.

**368 A. General Scientific Acceptance
At the threshold of determining whether the
technique meets the test of acceptance in the scien-
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tific community, is the question of defining that
community.

This Court must decide whether the field of in-
quiry should be limited only to those scientists who
actually employ the spectrograph for voice identifica-
tion, or whether the field should be widened to in-
clude those scientists who use the spectrograph for
other purposes in connection with the human voice.
Leone, supra, pointed out that © . . . the use of the
polygraph touches areas in medicine, psychology,
and sociology; yet most examiners have no training
in those sciences.” ( 25 N.¥Y.2d at p, 516. 307
N.¥.8.2d at p. 433, 255 N.E2d at p. 699). Thus,
Leone recognized that expertise in disciplines tangen-
tial to the one under consideration could have signifi-
cant bearing on the issue under discussion.

The defense expert in the instant case, Dr. Louis
Gerstman, testified that the relevant field of inquiry is
acoustic phonetics, and stated that he would add ex-
perts in some other fields such as linguists and speech
scientists (for obvious reasons, since human speech is
after all, the subject of the test), psychologists (osten-
sibly to study the effects of stress on human speech),
and engineers (to study the effects of distortion in-
herent in the electronic components associated with
this test.)

In addition, the testimony revealed that there
were only nineteen persons known to be trained voice
examiners. Not all of these persons can be classified
as scientists, since many are techricians and law en-
forcement officers, into which category falls the peo-
ple's expert Lundgren. There are perhaps a half dozen
experts whom the people have put forth as members
of the scientific community who support spectrogra-
phy for voice identification. These include Dr. Henry
Truby, who testified as a people's witness, and Dr.
Peter Ladefoged, who asserts that he, personally, can
identify voices through the use of spectrography, but
has not conferred this ability on anyone else.

Both Dr. Henry Truby, the people's expert, and
Dr. Louis Gerstman, the defense expert, testified that
in general acoustic phoneticians would be expected to
be familiar with the sound spectrograph.

In fact the sound spectrograph, developed by
Bell Laboratories*709 in 1946, was originally used
as a linguistic tool to study language, and is still used
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extensively by acoustic phoneticians, linguists, and
many speech scientists. While it is true that these
scientists do not use the spectrograph for voice iden-
tification, limiting the field of inquiry to these few
that do would unreasonably restrict the Court's in-
quiry. Certainly, speech scientists familiar with the
use of the spectrograph are qualified to form an opin-
ion as to its adequacy in voice identification, and are
also qualified to judge whether any sound spectro-
graphic technique is scientifically accepted.

Dr. Truby testified that he did not know how
many acoustic phoneticians there were; nor did he
know how many agreed or disagreed with his posi-
tion.

Dr. Gerstman testified that he was personally ac-
quainted with approximately four hundred acoustic
phoneticians, which number constituted about one
half of the total number of acoustic phoneticians in
America. He stated that all of these scientists had
achieved PHD Degrees.

The only major study in the area of spectrogra-
phy for voice identification was conducted by Dr.
Oscar Tosi, and published in The Journal of the
Acoustical Society of America, (Vol. 51, No. 6 (Part
2) in June, 1972, and is entitled “Experiment on
Voice Identification.”

It should be pointed out that although many of
the Courts which admitted Spectrographic Voice
Identification have done so based largely on the Tosj
study, this study has not been replicated, and there
seems to be no other formal experimentation in this
area upon which the scientific community can make
an informed judgment.

Dr. Gerstman, in speaking of the importance of
replication, testified that single **369 studies, while
generally thought of as being “interesting”, are gen-
erally not accepted as being true unless replicated by
a different researcher in a different laboratory.

It is certainly reasonable to expect science to
withhold judgment on a new theory until it has been
well tested in the crucible of controlled experimenta-
tion and study. Such a procedure would require repli-
cation of original experiments, and scrutiny of the
results in various scientific journals,
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T. H. Huxley, the nineteenth century's leading
exponent of scientific education, said;

“In scientific inquiry it becomes a matter of duty
to expose a supposed law to every possible kind *710
of verification, and to take care, moreover, that this is
done intentionally, and not left to a mere accident . . .

»

T. H. Huxley, “The Method of Scientific Investi-
gation,” Science: Method and Meaning, ed. Samuel
Rapport and Helen Wright (New York: Washington
Square Press, Inc., 1974), p. 6.

The Tosi Experiment is not so monumental that
it could be performed but once in a lifetime. We are
not discussing an experiment or study which can only
be conducted under certain conditions and over a
long period of time, such as certain anthropological
studies made in remote and primitive locales over a
period of many years. Were this such an experiment,
it might be reasonable for the scientific comimunity to
be less stringent in its demands for replication.

In this case, therefore, it is not surprising that so
few qualified scientists accept this technique, which
acceptance would necessarily be predicated on pre-
liminary and incomplete experimentation. In these
circumstances, the mere fact that some scientists ap-
prove of the technique speaks only to their personal
opinions, They, as scientists, may be personally satis-
fied, but such satisfaction does not and, in fact should
not, bespeak general scientific acceptance.

This Court believes that the failure to come for-
ward with a great deal more evidence of scientific
acceptance of this technique is sufficient to rule the
test inadmissible. We have, however, substantial evi-
dence that many members of the relevant scientific
community have refiused to approve a procedure
based on incomplete evidence.

The defense introduced certain documents into
evidence which were referred to at the hearing as the
Bolt papers. (“Speaker Identification by Speech
Spectrograms: Some further observations,” The Jour-
nal of Accoustical Society of America, Vol. 54 No. 2,
1973). The people stipulated that the persons who
prepared those papers are respected members of the
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scientific community dealing with Sound Spectrogra-
phy. Dr. Truby also recognized the authors of the
Bolt papers as experts.

Indeed, without such a stipulation, this Court
would have recognized them as such.

Dr. Gerstman testified that the general conclu-
sion of the scientists who prepared the Bolt papers
was that the Tosi study was not responsive to ques-
tions of reliability in forensic situations, and that such
reliability is unestablished.

Also, according to Gerstman, Dr. Harry Hollien,
who is the head of the Communication Sciences
Laboratory at the University*711 of Florida, and is
the author of another Defense exhibit consisting of a
paper entitled Status Report of “Voiceprint” Identifi-
cation in the United States, (Proceedings, 1977 Inter-
national Conference on Crime Countermeasures, Sci-
ence and Engineering, July 1977, Oxford, England)
also expresses the opinion that Spectrographic Voice
Identification is not reliable.

Gerstman testified that to his knowledge six sci-
entists, including Dr. Peter Ladefoged, support spec-
trography for voice identification. He further testified
that the great majority of speech scientists believe
that voice identification cannot be made with spec-
trograms. He said that he conversed with the six au-
thors of the Bolt papers during the last year, and their
views are held at least as strongly as they were in
1973,

**370 Gerstran said he was able to recollect at
least forty scientists, all on the PHD level and in the
relevant field of inquiry, who believe that voice iden-
tification by sound spectrography is not reliable. He
named a number of such colleagues who are speech
researchers, phoneticians, linguists and professors of
speech. The scientists named by him were alfl associ-
ated with well-known institutions such as The Uni-
versity of California at San Diego, Yale University,
City University of New York, University of Con-
necticut, Stanford University, University of North
Carolina, Massachusetts Institute of Technology,
Queens College, Bell Laboratories, University of
California at Los Angeles, and the University of
Michigan.

He also referred to a poll commissioned by the
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Technical Committee on Speech of the Acoustical
Society of America.

The said poll requested that members of the so-
ciety state whether they agreed with the final para-
graph of the Bolt paper, or whether they agreed with
the final paragraph of the rebuttal to the Bolt paper,
(The rebuttal paper was introduced as a people's ex-
hibit, and purported to rebut the conclusion of the
Bolt paper which expressed doubt as to the reliability
of the technique. The rebuttal paper was entitled Re-
ply to “Speaker Identification by Speech Spectro-
grams:  Some further observations,” Block,
Lashbrook, Nash, Oyer, Pedrey, Tosi, and Truby,
Journal of the Acoustical Society of America, Vol. 54
No. 2, 1973).

Gerstman reported that out of one hundred ques-
tionnaires, the resulis were that 89 members an-
swered affirmatively for the Bolt paper, four an-
swered affirmatively for the rebuttal paper, and seven
did not respond.

The Court notes that it has not been necessary to
determine *712 the point at which opposition to a
given scientific theory recedes into a minority view,
and acceptance of such a theory becomes general.
The Court is fully cognizant of the principle that ac-
ceptance of a scientific view need not be unanimous.

In this instant case, however, it has been amply
demonstrated that the proponents of sound spectro-
graphy for voice identification are distinctly in the
minority, and that the remainder of the relevant scien-
tific community has either expressed opposition or
has expressed no opinion perhaps necessarily, owing
to the incomplete and preliminary nature of the work
in this field.

[2] This Court has no choice but to hold that the
technique of Sound Spectrography for Voice Identifi-
cation has not been sufficiently established to have
gained general acceptance in the field in which it
belongs,

B. Reliability
[3] Tuming to whether the reasonable accuracy
of Spectrographic Analysis for Voice Identification
has been clearly established, the Court will bear in
mind “. . . the tremendous weight which such tests
would necessarily have in the minds of a fury.” (
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Leone, supra, 25 N.Y.2d at p. 518. 307 N.Y.S.2d at B.
435,255 N.E.2d at p. 700.)

[4] According to the testimony of Dr. Truby the
enitire technique is based substantially on the premmise
that intraspeaker variability is never as great as inter-
speaker variability therefore, while each speaker's
voice will be somewhat different each time he ren-
ders the same utterance, that difference will never be
as greal as the difference between the utterances of
any two different speakers.

It would seem reasonable to suppose that this is
true, but this fact has not been proven to the Court's
satisfaction. The Tosi study is based on this assump-
tion, and states at p. 2031:

“Since the parameters responsible for variabili-
ties are not well determined and quantified, at the
present time the only way to prove scientifically that
‘interspeaker variability’ is greater or different than
‘intraspeaker variability’ is by inference”.

Thus, in the conclusion of the Tosi paper, in dis-
cussing the experimental speaker identification error,
it is stated (at p. 2041)

**371 % . . . the data yielded by all levels of this
experiment suggest that the spectrographic inter-
speaker variability is indeed greater or different than
the intraspeaker variability.”

*713 The testimony however, reveals that there
has been no experimentation to show that two differ-
ent voices will always appear different spectro-
graphically.

Defense Exhibit “E” (Harry Hoilien, Status Re-
port of Voiceprint Identification in the United States;
Proceedings, 1977 International Conference on
Crime Countermeasures, July, 1977, Oxford, Eng-
land), indicates that disguise of the voice creates sig-
nificant intraspeaker variability. Although this speaks
to incorrect voice elimination as opposed to identifi-
cation, we agree with Dr. Gerstman when he says that
this fact supports the potential, that in the act of dis-
guising one's voice, a particular speaker will produce
a spectrogram which resembles that of some other
speaker.
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Dr. Gerstman testified as to an article entitled
“The Voiceprint Mystique”, (P. Ladefoged and R.
Vanderslice, Working Papers in Phonetics, Dept.
Linguistics, University of California, Los Angeles,
Nov. 1967), which reported that if two speakers with
similar speech qualities and backgrounds utter the
same words, there would eventually develop a “pool”
of such utterances, out of which there could be drawn
examples of a pair of spectrograms where the vari-
ability of two inter-speaker spectrograms would be
less than that of two intra-speaker examples. Such a
conclusion is, to be sure, based on fragmentary indi-
cations, but it would seem that a great deal more re~
search is necessary in this area.

Without additional independent proof the Court
cannot accept the assumption that inter-speaker vari-
ability is always greater than intra-speaker variability.

According to the testimony, before a determina-
tion can be made as to whether or not two voices are
identical, the examiner must have before him a spec-
trogram contaming a voice sample of sufficient size.

Dr. Truby stated that there is a “standard” by
which an examiner determines whether the sample is
of sufficient size. He did not define that standard, or
identify its characteristics, beyond saying that it was
a “variable standard.” He cited an example of a case
where a speaker might suffer a “laryngal spasm”, in
which case a sample consisting of one syllable might
be sufficient.

Mr. Lundgren testified that the size of the sample
is important in deciding whether a determination is
made at all, and *714 in raising the designation of
that determination from a “probable” to a “positive”
identification,

It is clear that the standard, if one exists, to de-
termine the sufficiency of the spectrographic sample,
is entirely subjective. There appear to be no objective
criteria to determine when there is a sufficient sam-
ple. Beyond that, it would appear that Dr. Truby, one
of the leading proponents of the technique, could
articulate no subjective elements or guidelines which
might assist an examiner to judge the sufficiency of
the sample, beyond asserting the existence of a “vari-
able standard”.

It is not sufficient that an examiner, after exten-
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sive training, develops a “feel” for determining the
sufficiency of the sample. Certainly there is no long
standing spectrographic tradition which would ele-
vate this technique to the status of an Art. Spectro-
graphic analysis has been put forth as a science, and
it should be judged on that basis.

Another aspect of the technique which is trouble-
some in the extent to which aural examination of the
voice sample is utilized to assist in making an identi-
fication.

Dr. Truby stated that the aural examination
played no part in the determination, except to assist
the examiner in keeping his place on the spectrogram.

Mr. Lundgren said that the aural examination
does play a part in matching voices, as well as in
finding one's place on the spectrogram. He said that
in an audition of the voice sample, an examiner
would **372 listen for: modes of speech; pathologies
such as lisps; methods of speaker formation of words;
and ways to reconcile variations in the voiceprint.

Dr. Tosi's report addressed itself to aural exami-
nation (at p. 2042} as follows:

“On the other hand, the experimental examiners
in the present study did not listen first to the un-
known and known voices while processing the spec-
trograms for visual comparison; i. e., in addition to
spectrographic examination, he also uses aural ex-
amination during the process of reaching a conclu-
sion. A combination of methods of voice recognition
by listening and by visual inspection of spectrograms
could enhance the accuracy of voice identifications.”

The mere fact that there exists a difference of
opinion as to the role of aural examination of spec-
trograms argues that this technique is not sufficiently
developed to be considered reliable.

*715 Beyond that, however, it is clear that audi-
tion of voice samples plays a significant role in the
actual practice (certainly in the practice of Mr.
Lundgren) of analyzing spectrograms.

Again, this technique is advanced as a scientific
procedure practiced by those skilled in the theory and
use of the spectrograph as it visually demonstrates
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certain elements in human speech. The identification
of voices by ear, as practised by one claiming to be
an experienced and expert auditor, is another matter
entirely.

Dr. Gerstman, in fact, has been a witness in cer-
tain court proceedings where he was qualified as an
expert based on his many years of listening to voices
on tape. In those cases, he made subjective judgments
as to the identity of speakers, based solely upon aural
COMparison.

He testified in the instant case that on those oc-
casions, he was not advancing any scientific conclu-
sion, and expressed his opinion not as a scientist, but
expressed a personal, though expert, opinion.

He further testified that in his opinion, error-free
aural identification is not possible. He stated that he
did not know whether such aural examination is sci-
entifically reliable because it is a completely subjec-
tive method. He further opined that spectrographic
identificatjon is equally subjective.

Certainly the factor of aural comparison of voice
samples is highly subjective, and we cannot be sure
of the role it plays in this technique.

The Tosi report states, at p. 2041:

“It could be hypothesized that if, in addition to
visual comparisons of spectrograms, the examiners
had been allowed to listen to the unknown and known
voices, these errors might have been further reduced.
The experiment performed by Stevens, et al., as well
as the opinion of some phoneticians and linguists
who feel that speaker recognition by listening is more
accurate than by visual comparison of spectrograms,
seems to confirm this hypothesis. The field study
performed at the Michigan Department of State Po-
lice also reinforces this hypothesis.

A further study including forensic models similar
to the ones used in the present experiment might re-
sult in important additional information if trained
examiners could both listen and make visual com-
parisons of spectrograms.*

*716 Thus, the report itsell recognizes aural
comparison as an untested hypothesis, and recom-
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mends further study in that area.

The Court recognizes this as yet another factor
which is subjective, untested, and highly questionable
in its effect on the scientific nature of spectrographic
analysis.

This brintgs us to an analysis of the Tosi report's
assertion that certain refinements would render this
technique more reliable in a forensic situation than in
the situation circumseribed by the Tosi experiment.

Certain cases have attached a great deal of
weight to this consideration, since so much of the
opposition to this technique centers around the failure
of the Tosi study to closely analogize forensic condi-
tions. See People v. Rogers, 86 Misc.2d 868, 385
N.Y.8.2d 228 {(Sup. Kings, 1976); Common-
wealth**373 v. Lykus, supra; United States v. Baller,
supra.

In examining the factors advanced by the Tosi
report, the Court finds that none of them are so logi-
cally compelling as to be inferential in nature.

One such refinement is aural examination, with
which we have already dealt and found to be highly
subjective and nonscientific.

The factor of the availability of unlimited time
for examiners to render a decision (the Tosi examin-
ers were limited to 15 minutes) is equally subjective
and also speculative.

The report also cites the added responsibility of
the professional examiner, saying at p. 2042;

“. . . he is aware of the consequences that a
wrong decision could mean to his professional status
as well as the consequences to the speaker whom he
might erroneousty identify.”

This assertion hardly calls for rebuttal, except to
say that it is inconceivable that a scientific or logical
conclusion could possibly be based on such specula-
tion.

The report also cites the fact that the Tosi exam-
iners were forced to render a positive conclusion ei-
ther identifying or eliminating the unknown speaker,
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while in the forensic setting the examiner is free to
render no conclusion if one seems not to be war-
ranted. Again, the conclusion that such a choice will
necessarily increase reliability, and then to such an
extent as to validate a scientific procedure, is not
logically warranted.

These “refinements” seem to the Court to be
highly speculative,*717 depending largely on subjec-
tive conditions which would vary with each exam-
iner.

Due to the fact that this technique relies on elec-
tronic reproduction of sound, standards of fidelity
must necessarily be accounted for in determining
reliability.

Mr. Lundgren testified that one of the require-
ments for reliability of the method is low noise and
distortion. iIf noise and distortion are excessive, it can
cause the examiner to alter his decision from “posi-
tive” to “probable.

Dr. Truby also testified that standards of higher
fidelity is an objective condition which may raise the
determination from “probable” to “positive”. Dr.
Truby also said that distortion is predictable and de-
terminate, and thus does not affect the reliability of
the technique.

Dr. Gerstman on the other hand indicated that
there was not enough work done to determine the
effects of noise, distortion, and fidelity on the pro-
duction of the spectrogram.

He said that the telephone, for example, has a
band pass of 300 Hz to 3,000 Hz (cycles per second).
This means that sounds above and below those fre-
quencies are excluded from telephone transmissions.
This, plus noise and distortion, result, he said, in
making a recording “muddy” and “shrinking the
space” of the spectrogram in which to make a com-
parisen.

Gertsman opined that such effects would tend to
make spectrograms appear more and more similar.

The actual effect of noise, distortion, and fidelity
on spectrographic analysis is not clear, and could
actually be minimal.
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But in fact we don't know what the effect might
be, and must depend solely upon the examiner's sub-
jective judgment to determine whether fidelity has
affected his decision. More evidence is necessary in
this area.

Neither is it clear whether it is necessary to com-
pare voice samples where the subjects articulate the
same words.

Dr. Truby said it is helpful but not necessary for
two samples to have the same words. Normally,
when an examiner compares spectrograms, he com-
pares one word on one specirogram with the same
waord represented on another spectrogram.

The Court is inclined to accept Dr. Gerstman's
opinion that the words in a speech sample are indis-
tinguishable from the way the words are being articu-
lated, as the spectrograph *718 measures precisely
the elements of human speech which form language.

**374 Again, research has not yet accounted for
this problem.

Other factors not taken into account which affect
the reliability of spectrographic analysis are the effect
of disguise and mimicry; the fact that female voices
have not been the subject of serious study; and the
fact that no studies have been done to determine the
effect of stress in the production and interpretation of
spectrograms, bearing in mind that Dr. Gerstman
states that stress does have an important effect on
vocalization.

Perhaps just as important is the fact that the re-
sults of spectrographic analysis seem to be arrived at
in an almost entirely subjective manner.

The Court of Appeals, in People v. Leone, supra,
in deciding against the admissibility of polygraph
testing, said ( 23 N.Y.2d at p. 517, 307 N.Y.S.2d at p.
434,255 N.E.2d at p. 700):

“. . . the criterion for interpretation of the test
chart has not as yet become sufficiently definite to be
generally reliable so as to warrant judicial accep-
tance.”
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This is taken to mean that the standards for in-
terpretation of the test chart must be objective rather
than subjective; they must be definite rather than
vague; they must be capable of being articulated; and
the conclusions of any examiner must be capable of
being scrutinized to determine whether they comport
with a definite set of standards.

None of these conditions are met in connection
with spectrographic analysis.

In spite of Dr. Truby's assertion of the existence
of a “variable standard”, there appears to be no way
to articulate the precise nature of that standard.

Mr, Lundgren testified that the judgment of the
examiner is “very subjective”. He said further that he
could see no way to test the judgment of one expert
against that of another expert, because the judgments
are subjective. He stated that some of the subjective
factors which must be taken into account by the ex-
aminer are fidelity; size of sample; pathologies (inci-
dentally, there was no evidence that examiners re-
ceive any fraining in recognition of speech patholo-
gies, which apparently can have a substantial impact
on the analysis); and the aural examination.

Dr. Gerstman also testified that the analysis of
spectrograms is subjective, and that there are no set
of definite *719 standards in this field. These and
other subjective factors mentioned above would seem
to cast a good deal of doubt on the reliability of this
technique which, we must remember, is being put
forth as a scientific test.

It has been suggested that the subjective quality
of the judgment made should not be an objection to
its admissibility because handwriting analysis, long
admissible in New York, is perhaps even more sub-
jective.

The Court notes some crucial distinctions be-
tween handwriting analysis and spectrographic analy-
sis.

First it appears that handwriting analysis was
first approved in this state one hundred years ago, in
the case of Miles v. Loomis. 75 N.Y. 288 (1878).
Even if it were approved, at that time, as a scientific
test, that was long before the standards of general
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scientific acceptance and reliability were mandated in
New York. In any event, the passage of a century has
seen scientific procedure evolve to a point where all
the muitiplied branches of inquiry are in constant and
immediate communication through a great number of
associations, journals and other media; technique has
become sophisticated to an extent unimaginable one
hundred years ago. It is entirely reasonable to now
impose, therefore, more stringent standards of accep-
tance and reliability than would have been imposed
then.

However, Miles v. Loomis, supra, appears to
have admitted testimony as to handwriting simply as
expert opinion evidence, and not as the results of any
“scientific” test.

The Court said there was no distinction as to ac-
curacy between the mental process of a witness who
is familiar with a particular handwriting, and . . .
that of the expert who has become quick by practice
in **375 detecting identity of hands, and also com-
pares in his mind and with his eye the one in question
with other signatures as certainly genuine . . .” (at p.
295).

The above process does not describe what could
be called a scientific test. In fact, the Court said (at p.
296)

“It is undoubtedly true that the opinion as to
handwriting should depend not so much upon
mathematical measurements and minute criticisms of
lines nor their exact correspondence in detail, when
placed in juxtaposition with other specimens, as upon
its general character and features as in the recognition
of the human face. But in the case of one expert, his
mental image or idea of the genuine handwriting may
become as clear and vivid and accurate by an exami-
nation of the other signatures *720 on the instant as
in the case of another of less practice or quickness of
perception after hours or days of study.”

While it is true that modern examiners of ques-
tioned documents use exact measurements and pre-
cise comparisons to assist in their analysis and sup-
port their conclusions, the mental process of the ex-
pert is fundamentally similar to the mental process of
a lay witness who happens to be familiar with a par-
ticular handwriting specimen. It is to be presumed
that the trier of fact could assimilate such expert tes-
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timony and accord it the weight it deserves, since
handwriting is familiar to all literate persons. Thus
the triers of fact have an opportunity to evaluate the
subjective judgment of the handwriting expert against
a background of their general experience in such mat-
ters.

Scientific tests, however, are another matter en-
tirely. Lay persons have no general experience with
the sound spectrograph. They have no knowledge of
the accuracy of the spectrographic analogue with
human speech. They have no knowledge of the accu-
racy of an examiner's interpretation.

Leone, speaking of polygraph tests, declared ( 25
N.Y2d atp. 518,307 N.¥.8.2d at p. 435, 255 N.E.2d
at p. 700), “We are all aware of the tremendous
weight which such tests would necessarily have in
minds of a jury. Thus, we should be most careful in
admitting intoe evidence the results of such tests
uniess their reasonable accuracy and general scien-
tific acceptance are clearly recognized.”

While these standards may not necessarily apply
to the venerable art of handwriting analysis, they
most definitely apply to sound spectrographic analy-
sis for voice identification and this Court, finding that
spectrographic analysis fails to meet these standards,
hereby denies the people's motion.

N.Y.Sup.,1978.
Peopie v. Collins
94 Misc.2d 704, 405 N.Y.S.2d 365
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