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Supreme Court, Appellate Division, First Depart-
ment, New York.
James E. DRISCOLL, Jr., and Nora Driscoll, Indi-
vidually, Plaintiffs-Respondents,
V.
NEW YORK CITY TRANSIT AUTHORITY, De-
fendant,
and
Consolidated Edison Company of New York, Inc.,
Defendant-Appellant.
CONSOLIDATED EDISON COMPANY OF NEW
YORK, INC., Third-Party Plaintiff-Appellant,

V.
NEW YORK CITY TRANSIT AUTHORITY, Third-
Party Defendant-Respondent.

July 8, 1976.

Negligence action was brought seeking damages
for personal injuries arising out of accident in which
minor plaintiff tripped while roller-skating and was
struck by bus operated by city transit authority, After
settlement with defendants was vacated and after
plaintiff subsequently settled suit as against transit
authority, the Supreme Court, New York County,
Milton Sanders and Louis L Kaplan, JJ_, entered
Judgment in favor of plaintiffs, and remaining defen-
dant, a public utility, appealed. The Supreme Court,
Appellate Division, First Department, Lupiano, I,
held that trial judge properly vacated previous settle-
ment; that trial court erred in refusing to allow city
transit authority's culpability to be a factor in the
course of the trial and in refusing to instruct jury as to
apportionment between joint tortfeasors; that trial
court erred in not submitting to jury issue of whether
public utility had requisite permits to perform emer-
gency work and to install cable over which plaintiff
allegedly tripped; that trial court erred in admitting
into evidence diagram which tended to show by con-
tinuing arrows thereon that plaintiff was rollerskating
in street rather than on sidewalk prior to accident;
that trial court properly granted motion to dismiss
public utitity's third-party complaint against city tran-
sit authority.
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Affirmed in part, reversed in part and remanded
for retrial.

Murphy, P.J., dissented in part and filed opinian,
West Headnotes
[1} Compromise and Settlement 89 €~19(2)

89 Compromise and Settlement
891 In General
89k 19 Impeachment or Setting Aside
89k 19(2) k. Opening, Correcting, or Setting
Aside. Most Cited Cases

In negligence action brought against city transit
authority and public utility in which plaintiff sought
to recover damages for personal injuries suffered
when, at time plamtiff was an infant, plaintiff tripped
while roller-skating and was struck by bus, trial court
properly vacated settlement between parties where
settlement was entered into as result of a misunder-
standing regarding amount of money that infant
plaintiff would receive because of outstanding liens.

[2] Contribution 96 €~29(7)

96 Contribution
96k9 Actions
96kH7) k. Trial. Most Cited Cases

Where negligence action was brought against
city transit authority and public utility and where city
transit authority settled with plaintiff prior to trial,
refusal of trial court to allow city transit authority's
culpability to be a factor in the course of the trial,
including refusal to charge jury on law relating to
apportionment between joint tortfeasors in case in
which one of the tortfeasors settled with the plaintiff,
constituted error. General Oblications Law §§ 15-

108, 15-108(z, b).

[3] Electricity 145 €=°19(6.1)

145 Electricity
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145k12 Injuries Incident to Production or Use
145k19 Actions
145k19(6) Questions for Jury
145k19(6.1) k. In General. Most Cited
Cases
(Formerly 145k 19(6))

In negligence action brought against public util-
ity in which plaintiff alleged that utility was negligent
in leaving cable in gutter of street, triaf court erred in
failing to submit to jury issue of whether public util-
ity had requisite permits and in terely citing sections
of administrative code of city pertaining to permits
without expressing and delineating applicability or
lack of applicability of code sections to evidence in
the record.

[4] Nuisance 279 €254

279 Nuisance
2791 Private Nuisances
2791(D) Actions for Damages
279k51 Trial
27954 k. Instructions. Most Cited
Cases

Where the gravamen of the complaint is nuisance
which arises out of negligence, as compared and con-
trasted with a complaint where the gravamen is an
absolute nuisance or a nuisance per se, that is, a nui-
sance based on an act which is unlawful even if per-
formed with due care, jury should be given case on
negligence theory,

151 Evidence 157 €358

157 Evidence
157X Documentary Evidence
157X(C) Private Writings and Publications
157k358 k. Maps, Plats, and Diagrams.
Most Cited Cases

In negligence action brought against public util-
ity in which plaintiff alleged that utility was negligent
in leaving cable in guiter of street, trial court erred in
admitting into evidence diagram prepared by police
officer which tended to show by continuing arrows
thereon that plaintiff was roller-skating in the street
rather than on sidewalk prior to accident, in view of
fact that diagram was not a record kept in the ordi-
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nary course of business and constituted hearsay evi-
dence which was otherwise inadmissible.

[6] Contribution 96 €8

96 Contribution
96k8 k. Defenses. Most Cited Cases

Where negligence action was brought against
city transit authority and public utility and where city
transit authority settled with plaintiff before trial,
public utility was precluded from maintaining third-
party action against city transit anthority, in view of
statute providing that release by injured persons to
one tortfeasor relieves the tortfeasor from liability to
any other person for contribution. General Obliga-
tions Law § 15-108(b).

*392 **541 Joseph D. Ahearn, New York City, of
counsel (Williams & O'Neill, New York City, attys.),
for defendant and third-party plaintiff-appellant Con-
solidated Edison Co. of New York, Inc.

**542 John A. Murray, Brooklyn, of counsel (Helen
R. Cassidy, Brooklyn, with him on the brief, Stuart
Riedel, Brooklyn, atty), for third-party defendant-
respondent New York City Transit Authority.

Herman Schmertz, New York City, of counsel (Gair,
Gair & Conason and Kurland, Monsour & Winn,
P.C, New York City, attys), for plaintiffs-
respondents,

Before MURPHY, IP., and LUPIANO, BIRNS,
SILVERMAN and LANE, J7.

LUPIANO, Justice.

[1] On July 19, 1965, James Driscoll, then 11
years old, was severely infured when in the course of
roller skating on Second Avenue, at its intersection
with East 90th Street, Manhattan, the rear right wheel
of a New York City Transit Authority (hereinafter
NYCTA) bus, proceeding southerly on Second Ave-
nue, ran over him. Suit to recover for personal inju-
ries was instituted against the NYCTA on or about
July 28, 1966. A separate suit against Consolidated
Edison Company*393 of New York, Inc. (hercinafter
ConEd) was instituted on June 30, 1967. By order
entered on May 8, 1968, the two actions were con-
solidated. In October, 1973, the consolidated action
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was apparently settled for $50,000, with each defen-
dant agreeing to pay $25,000. However, this settle-
ment was vacated by order entered October 10, 1974,
which declares in pertinent part: ‘It appears from the
extract of the minutes that this settlement was entered
into under the impression that after the deduction of
attorneys fees the infant plaintiff would receive the
batance of the settlement. In fact, however, there are
liens which are outstanding in tne total amount of
nearly $17,000.00, which the lienholders are unwill-
ing to waive.” Special Term thereupon properly con-
cluded that the settlement ‘was entered info as the
result of a misunderstanding regarding the amount of
money that the infant plaintiff would receive’ and
vacated same with restoration of the action to the trial
calendar,

At the commencement of trial on September 9,
1975, plaintiffs informed the court that they had just
settled thelr action against NYCTA for $50,000. At
this time the infant plaintiff was over 21 years of age.
Over ConEd's objection, premised on the Dole v.
Dow rule, the trial court granted plaintiffs' motion to
sever their action against NYCTA. The next day,
ConEd served third-party pleadings upon NYCTA,
claiming that plaintiff James Driscoll was injured
either through his own or through NYCTA's negli-
gence, without any fault on ConEd's part, and seeking
indemnification from the Authority. At the trial, it
was plaintiffs' contention that James Driscoll was
roller skating easterly on 90th Street, in the gutter,
that he tripped over an Edison cable running from an
excavation made to repair a gas leak on the northwest
corner of the intersection to a lamp post on the
southwest corner; and that he was precipitated under
the wheel of the south-bound bus on Second Avenue.
It was ConEd's contention that plaintiff was roller
skating, not on the street, but down the south side-
walk of 90th Street and that the accident occurred
when plaintiff roller skated off the south sidewalk
into the path of the bus.

{2] General Obligations Law s 15-108(a) in ef-
fect when this case came on for trial provides that
‘(w)hen a release . . . is given to one of two or more
persons liable or claimed to be liable in tort for the
same injury, . . . it does not discharge any of the other
tortfeasors from lability for the injury . . . unless its
terms expressly so provide, but *394 it reduces the
claim of the releasor against the other tortfeasors to
the extent of any amount stipulated by the release . .
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or in the amount of the consideration paid for it, or in
the amount of the released tortfeasor's equitable share
of the damages under article fourteen of the (CPLR),
Whichever is the greatest’ (Emphasis supplied). Al-
though at the trial's inception, the trial Jjustice recog-
nized at ConEd's urging that this statute ‘cover(s) the
situation at hand,” he nevertheless declared: ‘I will
charge the jury in accordance with my understanding
of the law, Period’ (Emphasis supplied). During the
course of the frial, the trial justice refused ConEd's
repeated requests to apply General Obligations Law s
I5-108 and reaffirmed **543 his position that ‘this
case s proceeding not on the theory of a joint tortfea-
sor, but on the issue that the Con Edison Company of
New York was solely and wholly responsible for this
accident and the resultant injuries. And I will not
allow anything relating to anything other than that to
come into issue here.’ At the trial’s conclusion, the
court denied ConEd's request to charge on the Dole v.
Dow apportionment to which ConEd again excepted.
The error of the trial court in this regard seriously
impaired ConEd's position since the pattern and de-
velopment of the trial had been pre-determined by the
court’s view regarding apportionment, to wit, that
NYCTA's culpability would not be a factor in the
course of the trial =

EN* In the Practice Commentary to General
Obligations Law s 15-108 in the 1975-1976
pocket part of McKinney's Consolidated
Laws of New York, Dean Joseph M.
MecLaughlin states:

‘The 1974 amendment to this section is de-
signed to encourage settlement in tort cases,
something which had become troublesome
after the decision in Dole v. Dow Chemical
Co.. 1972, 30_N.Y.2d 143, 331 N.Y.§2d
332, 282 N.E.2d 288. Dole held that where
A and B were joint tortfeasors but plaintiff
sued only A, A could implead B for an equi-
table apportionment of liabifity. Following
Dole, it was held that if P sued A and B, and
A later settled with P, B could nevertheless,
implead A back into the action for a Dole
apportionment. See e.g., Blass v, Hennessey
1974, 44 A.D2d 405, 355 N.Y.S.2d 506,
This would obviously chill A's desire to set-
tle the case, and the purpose of the amend-
ment is to rekindle that desire.
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The first portion of section 15-108(a) is
taken from the former General Obligations
Law, section 15-108, and is designed to as-
sure a plaintiff that he may settle his claim
with one of several torifeasors without
prejudicing his right to pursue the other tort-
feasors.

To understand the new statute, it may help
to begin with a hypothetical: assume that P
is injured because of the negligence of A
and B, two car drivers. Assume, further, that
A settles with P for $10,000. This settlement
assures A that he has bought his peace inas-
much as subdivision (b) of the new starute
states that A is relieved from liability to B
for contribution, assuming, of course, that
the settlement was in good faith.

The case will then proceed to trial against B
who remains free to demand that the jury
make a Dole apportionment of the damages
between him and A (even though A is no
longer a party). Assume that the jury finds a
$50,000 verdict for P against B, but states
that the ‘equitable share of the damages’ be-
tween A and B should be 50% Each. Subdi-
vision (a) of this section directs the court to
reduce the verdict by the amount of the set-
tlement or the amount of A's equitable
share-whichever is greater. In the hypotheti-
cal, P's verdict against B would be reduced
to $25,000. P, therefore, will recover a total
of $35,000 ($10,000 from A, and $25,000
from B}, and not the $50,000 to which jury
said he was entitled. This is a risk the plain-
tiff takes when he elects to seize the bird in
the hand by setting with one of the tortfea-
sors.’

*395 {3][4] In addition, even assuming the pro-
priety of the court's charge on ‘absolute nuisance,’
the trial court erred in not submitting to the jury the
issue of whether ConEd had the requisite permits. In
this area, the court merely cited Section 734(5)-2.0
and -3.0 of the Administrative Code of the City of
New York pertaining to permits, but left unexpressed
and undelineated, the applicability or lack of applica-
bility of the statute to the evidence in the record. The
emergency work was being performed by ConEd
pursuant to two permits-its annual permit and the
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Depariment of Highways permit. At trial a dispute
arose as to whether ConEd had to obtain a new
(third) permit with respect to the installation of the
cable. It is well at this point to note that the complaint
against ConEd alleges a single cause of action in neg-
ligence. Where ‘the gravamen of the complaint is
nuisance which arises out of negligence’ as compared
and contrasted with a complaint where the gravamen
‘is an absolute nuisance or a nuisance Per se, that is a
nuisance based on an act which is unlawful even if
performed with due care,” the jury should be given
the case on the negligence theory ( Delaney v. Phil-
hern Realty Holding Corp., 280 N.Y. 461, 463, 21
N.E.2d 507, 509 (1939); McFarlane v. City of Niag-
ara Falls, 247 N.Y. 340, 347-348, 160 N.E. 391, 393-
394 (1928Y). It is sufficient to state that on this re-
cord, the trial court was deficient in its treatment of
the nuances inherent in the foregoing observation.

[5] Also, it was error to permit a diagram pre-
pared by police officer Horel, who **544 was not a
witness to this unfortunate accident, to be admitted
into evidence which tended to show by continuing
arrows thereon that plaintiff James E. Driscoll, Jr.
was roller skating i the street rather than on the
sidewalk prior to the accident. This was not a record
kept in the ordinary course of business and consti-
tuted hearsay evidence which was otherwise inadmis-
sible. On the basis of all the aforementioned errors, a
new trial is clearly warranted.

[6] By notice of motion dated September 25,
1975, NYCTA *396 moved to dismiss ConEd's third-
party complaint on the basis that General Obligations
Law s 15-108 precluded the maintenance of same. In
its order entered on January 14, 1976, subsequent to
trial, the trial court granted the motion, properly rely-
ing on the said statute which states in subdivision (b)
that “(a) release . . . by the injured person to one tort-
feasor as provided in subdivision (a) relieves him
from liability to any other person for contribution as
provided in (CPLR Article Fourteen).” The propriety
of this determination highlights the inconsistent posi-
tion taken by the trial judge with respect to ConEd's
request to have apportionment rendered in confor-
mance with the statute at the trial.

Accordingly, the order of the Supreme Court,
New York County, entered October 10, 1974, which,
Inter alia, vacated the settlement of this action and
restored the action to the trial calendar and the Order

© 2011 Thomson Reuters. No Claim to Orig. US Gov. Works.




33 AD.2d 391, 385 N.Y.5.2d 540
(Cite as: 53 A.D.2d 391, 385 N.Y.S.2d 540)

of said court, entered January 14, 1976, which
granted the motion of the third-party defendant New
York City Transit Authority to dismiss the third-party
complaint of defendant and third-party plaintiff Con-
solidated Edison Company of New York, Inc., should
be affirmed. The judgment of the Supreme Court,
New York County, entered October 9, 1975, which
adjudged, after a jury trial, that plaintiff James E.
Driscofl, Jr., recover of ConEd the sum of
$1,250,367.50 and that plaintiff Nora Driscoll re-
cover of ConEd the sum of $200,000, should be re-
versed on the law and the matter remanded for a new
trial with costs and disbursements to abide the event,

*397 Orders, Supreme Court, New York County,
entered on October 10, 1974, and January 14, 1976,
affirmed, without costs and without disbursements;
and judgment of said court, entered on October 9,
1974, reversed, on the law, and the matter remanded
for a new trial, with $60 costs and disbursements of
this appeal to abide the event.

All concur, except MURPHY, J.P., who dissents in
part in an opinion.

MURPHY, Justice Presiding (dissenting in part).

I would modify the judgment on appeal to the
extent of crediting ConEd with the sum of $50,000,
the amount of NYCTA's settlement, and otherwise
affirm said judgment and both orders on appeal.

On the instant record and upon the fair and ap-
propriate instructions by the Trial Judge, the jury was
fully justified in holding ConEd liable under the doc-
trine of ‘absolute nuisance’ for obstructing a public
roadway without a requisite license. Accordingly, I
see no reason to require plaintiffs to retry this case
against sald defendant.

Under the circumstances of this case, the Trial
Judge's failure to give effect to General Obligations
Law, s 15-108 did not prejudice or impair ConEd’s
position.

The credible evidence, accepted by the jury,
placed the blame for the accident, and resulting seri-
ous injuries to James Driscoll, on ConEd. The only
factual issue seriously contested at the trial was
whether James was skating on the sidewalk or in the
gutter of 90th Street before he came in contact with
the bus. The evidence adduced to establish fault by
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NYCTA was sufficiently minimal to prompt ConEd's
counsel to confess in summation:

‘We do not think-Con Edison does not think it
has been proved that this bus was responsible for this
accident. We think the bus was innocent; so we are
not coming to you to say, ‘Well we will say it was the
bus, not Con Edison.” Perhaps that would be facile,
an easy way out of it for us. We are not doing that.

#*545 “You have listened to the facts. There is
nothing in this record that would indicate that the bus
or the Transit Authority was in any way responsible.
That is my view of the record. It does not have to be
yours.

‘I simply want you to know that is our view of
the record.”

Lastly, Officer Horel's rough sketch, even if er-
roneously admitted, was clearly recognized as in-
nocuous.

In light of the foregoing, and since the record be-
fore us would not support an apportionment against
NYCTA in excess of the amount it paid for a release,
a reduction of plaintiffs' claim against ConEd by
$50,000 is the only corrective action which is re-
quired in this case.

N.Y.AD. 1976.
Driscoll v. New York City Transit Authority
533 A.D.2d 391, 385 N.Y .S.2d 540
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