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Motorcycle rider who was injured in accident al-
leged to have been caused by defective kickstand
brought products liability action against manufac-
turer, and the Supreme Court, Greene County,
Connor, J., entered judgment on jury verdict for rider,
Manufacturer appealed, and the Supreme Court, Ap-
pellate Division, Crew, I., held that; (1} trial court
erred in admitting results of motorcycle safety study
undertaken by National Highway Traffic Safety Ad-
ministration (NHTSA); (2) court erred in excluding
notice of claim filed by rider in separate action
against city alleging that accident was caused by de-
fective roadway; (3) court erred in failing to instruct
Jury that award to rider would not be subject to taxa-
tion; and (4) award of $50,000 for future medical
eXpenses was excessive.

Reversed and remitted for new trial.
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Results of motorcycle safety study undertaken by
National Highway Traffic Safety Administration
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cords exception to hearsay rule in products liability
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Results of motorcycle safety study undertaken by
National Highway Traffic Safety Administration
(NHTSA) were not admissible under public docu-
ment exception to hearsay rule in products liability
action against motorcycle manufacturer where study
was preliminary in nature, very brief, and contained
little detail as to actual tests conducted, no public
findings were released and no recalls issued, and ob-
servations contained in study were based in part upon
owner surveys and accident reports which were
themselves not admissible. McKinney's CPLR 4520.
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National Highway Traffic Safety Administration
(NHTSA) were not relevant and were inadmissible in
products liability action against manufacturer of mo-
torcycle where study was of sweeping and conclusory
nature, contained little detail regarding actual testing
conditions, and indicated that tests were conducted
upon cencrete and jennite surfaces and acknowiedged
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giving rise to action took place, is not same type of
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constitutes reversible error.
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Trial court erred in admitting videotape of dem-
onstration which had been made in preparation for
different trial involving model of motorcycle used by
injured rider in products liability action against
manufacturer where no showing was made that test
was conducted under conditions similar to those sur-
rounding accident and test portrayed in videotape was
not conducted by expert who was testifying at time
videotape was admitted,
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115 Damages
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115k183 Weight and Sufficiency
115k191 k. Expenses. Most Cited Cases

Award of $50,000 for future medical expenses to
rider injured in motorcycle accident was excessive
where only dollar amount testified to by rider's medi-
cal experts was $3,000 for two wrist procedures, even
though experts testified as to likelihood of future sur-
gery, skin grafts, and therapy.
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Injured plaintiff's loss of household services is
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pain and suffering.
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Evidence of postmanufacture design modifica-
tions is admissible in products liability action only to
prove manufacturing defect.
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157V1l Admissions
157VI{A) Nature, Form, and Incidents in
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157k219(1}) k. In general. Most Cited
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Where plaintift is able to show that manufacturer
had knowledge of defect prior to accident, evidence
of subsequent design changes is admissible.

**130 *134 Ainsworth, Sullivan, Tracy, Knauf,
Warner & Ruslander (Mary Beth Hynes, of counsel),
Albany, for Mark W. Kuhns, appellant.

Thorn and Gershon (Arthur H. Thorn, of counsel),
Albany and Lester, Schwab, Katz & Dwyer (Eric A,
Portuguese, of counsel), New York City, for Harley
Davidson Motor Company Inc., appeliant.

Roemer & Featherstonhaugh P.C. (Matthew J. Kelly,
of counsel), Albany, for respondent,

Before MIKOLL, JP., and CREW, CASEY,
YESAWICH and SPAIN, IJ.

CREW, Justice.

Appeals (1) from a judgment of the Supreme
Court (Connor, 1.), entered July 1, 1994 in Greene
County, upon a verdict rendered in favor of plaintiff,
(2) from an order of said court, entered September 1,
1994 in Greene County, which, inter afia, denied a
cross motion by defendant Harley Davidson Motor
Company Inc. to, inter alia, set aside the verdict, and
(3) from an order of said court, entered November 14,
1994 in Greene County, which denied a motion by
defendant Harley Davidson Motor Company Inc. for
reconsideration.

On May 24, 1987, plaintiff was a passenger on a
1982 Harley Davidson Roadster motorcycle operated
by defendant Mark W. Kuhns. While making a
sweeping left-hand turn at approximately 50 miles
per hour, plaintiff and Kuhns heard a scraping sound
at whick time the motorcycle, instead of continuing
the turn, went straight ahead into the guardrail. An
investigation following the accident revealed a long
scrape in the pavement beginning where the motor-
cycle went out of control and ending where it col-
lided with the guardrail. As a consequence of the
accident, plaintiff's foot was nearly severed at the
ankle and her arm was nearly severed at the elbow,
rendering her permanently disabled.

Plaintiff commenced this personal injury action
seeking $2 million in damages. The complaint al-
leged that Kuhns negligently operated the motorcy-
cle, that defendant Harley Davidson Motor Company
Inc. (hereinafter Harley) negligently designed, manu-
factured and sold the motorcycle, and that Harley was
strictly liable for the defective design and manufac-
ture of the motorcycle and for failing to warn of its
defect. The alleged design defect was the motorcy-
cle's side stand, which either dropped down or was
left down by Kuhns and failed to retract upon impact
with the pavement,

© 2011 Thomson Reuters. No Claim to Orig. US Gov. Works.

bt



Page 5

213 A.D.2d 131,630 N.Y.S.2d 128, Prod.Liab.Rep. (CCH) P 14,321

(Cite as: 213 A.D.2d 131, 630 N.Y.S.2d 128)

Following trial, a jury returned a verdict finding
Kuhns *135 10% liable and Harley 90% liable and
awarded plaintiff damages in the amount of
$2,280,000. Kuhns and Harley appeal, inter alia,
from the judgment entered thereon. Our review of the
record leads us to conclude that there must be a re-
versal and a new trial.

There are a number of errors made by Supreme
Court, any of which, arguably, necessitate a new trial.
The most compelling argument made by Harley is its
contention that Supreme Court erred in admitting into
evidence a study undertaken by the National High-
way Traffic Safety Administration (hereinafter
NHTSA} in 1984 examining side stand retraction on
1975 to 1982 model motorcycles manufactured by
five companies, one of which was Harley. The study
contained, infer alia, the results of tests conducted by
Dynamic Science Inc. on the side stand apparatus of
{4 models of motorcycles, including a 1981 Harley
model, and the results of a mail survey conducted by
NHTSA, wherein owners of models manufactured by
the five companies studied responded to questions
about their experiences with side stands contacting
the ground. Finally, the study contained reports of
accidents allegedly caused by side stand failures.
This study, and a videotape of the test conducted on
the Harley model, were received into evidence over
Harley's objection and, as might be **131 expected,
became the focal point of plaintiff's case. After care-
ful review of the record, we agree that the admission
of the NHTSA study and the accompanying video-
tape was error and that the admission of such evi-
dence was sufficiently prejudicial to warrant a new
trial.

[1] As a starting point, the study itself was hear-
say and, as such, needed to fall within a recognized
exception to the hearsay doctrine in order to be ad-
missible. In this regard, we note that inasmuch as no
one from the NHTSA testified at trial, the study
could not have been admiited as a business record
{see, CPLR 4518). As to whether the study could
have been admitted under the public document ex-
ception (see, CPLR 4520), we note that the admissi-
bility of a government investigative report under this
provision has not been definitively addressed in this
State (see, Alexander, Practice Commentaries,
McKinney's Cons.Laws of N.Y., Book 7B, CPLR
C4520:3, at 245-247).

[2] It has been suggested, however, that we
might derive some guidance on this point from exam-
ining the judicial treatment accorded to the Federal
counterpart to CPLR_ 4520, Federal Rules of Evi-
dence, rule 803(8)(C), which “provides for the *136
admission in evidence, in civil actions, of govemn-
ment agency reports which otherwise would be ex-
cludable as hearsay, if those reports constitute “fac-
tual findings resulting from an investigation made
pursuant to authority granted by law, unless the
sources of information or other circumstances indi-
cate lack of trustworthiness’' * (City of New York v.
Pullman Inc., 662 F.2d 910, 914 (2d Cir.1981), cert
denied sub nom. Rockwell Intl. Corp. v._City of New
York, 454 US. 1164, 102 S.Ct. 1038, 71 L.Ed2d
320, quoting Fed.Rules Evid., rule 803[8][C] ). The
admission of a govemnment report under this provi-
sion is committed to the trial court's sound discretion
and will hinge upon “whether the hearsay document
offered in evidence has sufficient independent indicia
of reliability to justify its admission” (id, at 914). To
that end, it has been suggested that factors to be
weighed in determining the document's trustworthi-
ness and reliability, among other things, might in-
clude (1) the timeliness of the investigation, (2) the
skill and/or experience of the investigator, (3)
whether the report was based upon testimony ad-
duced at a hearing, and (4) the possibility of bias
(see, Alexander, Practice Commentaries, McKinney's
Cons.Laws of N.Y., Book 7B, CPLR C4520:3, at
246).

[3] Applying this analysis to the document be-
fore us, we are of the view that the NHTSA study
does not fall within the scope of the public document
exception contemplated by CPLR 4520. The study
itself was preliminary in nature; no public findings
were released and no recalls were issued. Addition-
ally, the study was exceedingly brief in nature, and
there was very little detail provided as to the actual
tests conducted upon the various motorcycle models.
Finally, the “observations” contained in the study
were based, in part, upon the owner surveys and ac-
cident reports, neither of which were admissible, 2
and such observations were presented in a most con-
clusory fashion. Such deficiencies, coupled with the
absence of testimony from anyone actually involved
in the study, persuade*137 us that the study and the
accompanying videotape should not have been admit-
ted into evidence.
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ENI. We note that the owner surveys are
rank hearsay, and we are aware of no excep-
tion to the hearsay doctrine that would per-
mit the results of such surveys to be received
into evidence. Additionally, with respect to
reports of prior accidents, such evidence
would be admissible “only upon a showing
that the relevant conditions of the subject
accident and the previous one[s] were sub-
stantially the same” (Hyde v. County of
Rensselaer, 51 N.Y.2d 927. 929 434
N.Y.5.2d 984, 415 N.E2d 972). No such
showing has been made on this record and,
i view of the limited information contained
in the NHTSA study, it does not appear that
such a showing could be made. Accordingly,
the NHTSA's reliance upon such informa-
tion in making its observations only serves
to further undermine the study's level of
trustworthiness and reliability.

4][5] As we are remitting this matter for a new
trial, a few additional observations regarding the ad-
missibility of the NHTSA study are warranted. Even
assuming that plaintiff somehow was able to qualify
the study as either a business record or a public
document, the NHTSA study still could not be admit-
ted into evidence in its entirety (see, note 1, supra ).
Additionally, although plaintiff contends that, at the
very least, the test **132 results and the videotape
are relevant with respect to Harley's duty to warn, we
are of the view that admission of such results would
run afoul of two basic evidentiary maxims-namely,
that the trial court only admit material and relevant
evidence and that the probative value of such evi-
dence not be outweighed by its prejudicial effect. In
view of the sweeping and conclusory nature of the
study, and in particular the lack of detail provided
regarding the actual testing conditions, we are unable
to conclude that the study has any relevancy to the
matter now before us. Indeed, the study indicates that
the tests were conducted upon concrete and jennite
surfaces, not asphalt (upon which plaintiffs accident
occurred), and acknowledges that asphalt and jennite
simply are not the same type of surface. Although
plaintiff argued at trial that this difference in surfaces
goes to the weight and not the admissibility of the
study, we disagree. Finally, even crediting plaintiff's
argument on this point, we believe, for all the reasons
previously discussed, that the study and the accom-

panying videotape are highly prejudicial and, on that
basis alone, should not have been received into evi-
dence. Plaintiff's remaining arguments on this point,
including her assertion that Harley waived any objec-
tion to the admissibility of the NHTSA study, have
been examined and found to be lacking in merit.

[6] Next, Harley contends that Supreme Court
erred in excluding from the trial a chart prepared by
its expert, Kevin Breen, an engineering consultant.
The chart contained a synopsis of Breen's survey of
approximately 80 models of motorcycles illustrating
that, of the models surveyed, only eight employed
side stand safety features other than a waming. Be-
cause plaintiff's complaint included causes of action
sounding in negligence, Breen's chart was admissible
as evidence of custom and usage in the industry {see,
e.g., Lugo v. LIN Toys, 75 N.Y.2d 850. 852, 552
N.Y.8.2d 914, 552 N.E.2d 162) and Supreme Court
erred in excluding it.

*138 [7][81[9] We are also of the view that Su-
preme Court erred in excluding a notice of claim filed
by plaintiff in a Court of Claims action arising out of
the same incident. In that claim, plaintiff asserted that
the accident was caused by the motorcycle being
“thrown out of control when the kickstand struck a
defective piece of roadway”. We previously have
held that a complaint filed in one lawsuit is admissi-
ble against the same party in another lawsuit as an
informal judicial admission and that exclusion of
such evidence constitutes reversible error (see, Carter
v. Kozareski, 39 A.D.2d 703, 704, 331 N.Y.5.2d 875,
appeal dismissed 31 N.Y.2d 779, 339 N.Y.$.2d 108,
291 N.E2d 386). Supreme Court further erred in
failing to charge that if the jury awarded damages to
plaintiff, plaintiff would not be required to pay in-
come faxes on the award and that the jury should not
add or subtract from their award any amount on ac-
count of such taxes (see, Lanzano v. Citv of New
York, 71 N.Y.2d 208, 524 N.Y.§.2d 420, 519 N.E.2d

331

Harley alsc contends that Supreme Court erred in
permitting plaintiff to question John Herbrand, an
engineer for Harley, about several prior motorcycle
accidents without demonstrating that they were sub-
stantially similar to plaintiff's accident. While plain-
tiff is correct in asserting that the issue was not pre-
served for review, if we were to consider the matter
we would hold the questions to have been improper

© 2011 Thomson Reuters. No Claim to Orig. US Gov. Works.

Tio]l £



Page 7

213 AD.2d 131, 630 N.Y.S.2d 128, Prod.Liab.Rep. (CCH) P 14,321

(Cite as: 213 A.D.2d 131, 630 N.Y.S.2d 128)

for the reasons asserted by Harley.

10][11] We also find merit in Harley's conten-
tion that Supreme Court erred in allowing into evi-
dence a videotaped test performed by plaintiff's ex-
pert, Dror Kopernik. On redirect examination of
plaintiff's expert, Dennis Toaspern, plaintiff intro-
duced into evidence a videotape showing Kopernik,
who testified later in the trial, riding a Harley motor-
cycle with the side stand extended. The tape, made in
preparation for a different trial, showed Kopernik
leaning the motorcycle to the left so that the stand
contacted the pavement; the stand repeatedly failed to
retract. While the result of a test is admissible at trial
to show the nature or tendency of an object, a prereq-
uisite to its admission is that the test was conducted
under conditions sufficiently similar to the ones at
issue to make the results achieved relevant (see,
Goldper v. Kemper Ins. Co., 152 A.D.2d 936, 937.
544 N.¥Y.8.2d 396, Iv. demied 75 N.Y.2d 704, 552
N.Y.8.2d 109, 551 N.E2d 602). No such **133
showing was made here and, indeed, the test por-
trayed in the video was not even conducted by the
expert who was testifying.

[12] Harley's assertion that the award of $50,000
for future medical expenses was excessive and specu-
lative also is meritorious. While plaintiffs medical
experts testified as to the *139 likelihood of future
surgery, skin grafts and therapy, the only dollar
amount testified to was $3,000 for two wrist proce-
dures. Accordingly, the award of $50,000 for future
medical care was based upon “uninformed specula-
tion” (see, Buggs v. Veterans Rutter & Ege Co.. 120
A.D.2d 361, 502 N.Y.8.2d 12), Were the matter not
being retried, we would set aside the award and order
a new trial on this issue unless plaintiff stipulated to
reduce the award to $3,000 (see, Skerencak v. Fisch-
man,_214 AD2d 1020, 1021, 626 N.Y.S.2d 337,

338).

[13] Finally, during the trial an accountant testi-
fled, over Harley's objection, that the value of plain-
tiff's inability to perform household services, past and
future, totaled $6380,485. Harley asserts that the loss
of household services can be considered separately
only in the context of a derivative action. Harley ar-
gues that such loss falls within the ambit of loss of
enjoyment of life, which is a component of pain and
suffering and is not amenable to quantitative analysis
(see, McDougald v. Garber, 73 N.Y.2d 246. 257. 538

N.Y.5.2d 937, 536 N.E.2d 372). We disagree. We
have long considered an injured plaintiffs loss of
household services to be a quantitative economic loss
separate and apart from pain and suffering (see, e.g.,
Compani v. State of New York, 183 A.D.2d 966, 583

N.Y.8.2d 582).

[14][15] Inasmuch as we are remitting this mat-
ter for a new trial, we deem it advisable to address
one other issue raised by Harley. Harley contends
that Supreme Court erred in refusing to strike evi-
dence of Harley's postmanufacture side stand design
change. As a general rule, evidence of postmanufac-
ture design modifications is admissible in a products
liability action only to prove a manufacturing defect
(see, Cover v. Cohen,_ 61 N.Y.2d 261. 270. 473
N.¥Y.5.2d 378, 461 N.E2d 864). Inasmuch as Su-
preme Court dismissed plaintiff's manufacturing de-
fect claim at the close of the evidence, Harley asserts
that Supreme Court erred in denying its motion to
strike the evidence of its design modification. Plain-
tiff, on the other hand, urges that the evidence is rele-
vant to Harley's continuing duty to warn. Indeed,
where a plaintiff is able to show that the manufac-
turer had knowledge of a defect prior to an accident,
evidence of subsequent design changes is admissible
(see, Haran v. Union Carbide Corp.. 68 N.Y.2d 710,
711-712, 506 N.Y.8.2d 311, 497 N.E.2d 678). Absent
the NHTSA study, there is, on this record, no such
showing and evidence of the subsequent design
change therefore would be impermissible. Harley's
remaining contentions are either lacking in merit or
have been rendered academic by our decision to re-
mit this matter for a new trial.

*148 ORDERED that the judgment and orders
are reversed, on the law, and the matter is remitted to
the Supreme Court for a new trial, with costs to abide
the event.

MIKOLL, JP.,, and CASEY, YESAWICH and
SPAIN, IT., concur.

N.Y.A.D. 3 Dept., 1995.
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